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vs. Z. R. Cheney.

In the United States District Court for the Dis-

trict of Alaska, Division No. 1, at Juneau.

Z. R. CHENEY, as Administrator of the Estate

of OLE LINGE, Deceased,

Plaintiff,

vs.

ALASKA-TREADWELL GOLD MINING COM-
PANY (a Corporation),

Defendant.

Amended Complaint.

Conies now the plaintiff, by leave of Court, and

files this his amended complaint and for cause of ac-

tion alleges

:

I.

That the plaintiff is a resident of Juneau, Alaska

;

that the defendant is, and was at all times herein-

after mentioned, a corporation, duly organized,

created and existing and doing business in Alaska

and as such owned and operated a certain mine on

Douglas Island, Alaska, known as the Treadwell.

II.

That Ole Linge was killed at Treadwell, Alaska, on

or about August 5th, 1903, while in the discharge of

his duties as an employee of the defendant corpora-

tion, leaving Nils Peter Linge and Regina Linge, his
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only heirs at law; that said Nils Peter Linge and

said Regine Linge are the father and mother, respec-

tively, of said Ole Linge and reside in Valdalen, Nor-

way.

III.

That heretofore, to wit, on March 13th, 1905, the

plaintiff, having filed his petition in the Probate

Court of Juneau, Alaska, praying to be appointed ad-

ministrator of the estate of said Ole Linge, deceased,

was duly appointed as such administratoT and is now

the duly qualified and acting administrator of the

estate of said Ole Linge, deceased, and brings this ac-

tion as such.

IV.

That on the night of August 5th, 1903, and at the

time of his death, as aforesaid, the said Ole Linge had

come, and was, upon the premises of defendant right-

fully, by its consent and invitation and was then and

there in the furtherance of its business.

That on said occasion and at said time said Ole

Linge was, and for a long time prior thereto had

been, an employee and servant of defendant corpora-

tioin.

That he was then and there, under the direction

and supervision of defendant, its of&cers, agents and

vice-principals, and in the place of work provided

by them, engaged in the work of operating and as-
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sisting in the operation of what is known as and

called a machine drill. Said machine drill, and the

place directed and provided by defendant, as afore-

said, for said OleLinge to work in, and in which he

was, and was engaged in the work aforesaid, at the

time of his death as herein stated, was situated at

the bottom of a perpendicular shaft of and in said

Treadwell mine, directly under the opening or mouth

of said shaft on the surface of the ground, and about

eight hundred and fifty feet underneath said surface.

That said shaft had been constructed and was being

used by defendant as a way through which its ore

was then and there being extracted from said mine

and raised -up and above the surface of the ground

to be there dumped into chutes and thence to pass to

and be crushed by its stamps; that said raising of

said ore by said shaft was then and there being ef-

fected by means of a skip or elevator attached to one

end of a cable, the other end of said cable being at-

tached to certain machinery and appliances situated

above the surface of the ground ; and the raising or

lowering of said skip (empty or loaded as the ex-

igency might require) being effected by the action

of said machinery and appliances on said cable,

winding or unwinding the same around a sheave

wheel, situated about thirty-five feet above the sur-

face of the ground and directly over the mouth of

said shaft ; the whole being owned, operated and con-
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trolled by defendant corporation, exclusively, and

situated on its premises aforesaid.

V.

That it became and was the duty of the defendant

to use care that the place provided by it, in which

said Ole Linge was working as aforesaid, was, and

was kept, in a reasonably safe condition and that

the premises owned and controlled by it, as aforesaid,

were kept in a condition reasonably safe for persons

coming on said premises rightfully and for purposes

of legitimate business. That the place so provided

and directed by defendant, as aforesaid, was not an

ordinarily safe place to work and said defendant

corporation did not use reasonable care to make or

keep it so ; and said premises were not kept in a con-

dition reasonably safe for persons coming thereon

rightfully and for purposes of legitimate business;

and defendant did not use reasonable care to see that

said premises were safe for said persons, and em-

ployees but was negligent in these respects.

That defendant's negligence consisted of the fact

that, on the occasions herein stated, said cable was

old, weak and insufficient for the purposes for which

it was used and the sheave wheel used by defendant,

as aforesaid, in operating said cable and in raising

said skip up said shaft, as aforesaid, was old, weak,

much used, cracked, broken and totallv unfit for said
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purposes, and on that account liable to give way and

cause said cable to break and said skip to fall upon

and injure or kill the person situated as was said

Ole Linge, as aforesaid; none of which facts were

known to said Ole Linge, but all of which facts were

or ought to have been known to defendant, and that,

notwithstanding said knowledge on the part of de-

fendant, it continued to use said cable and sheave

wheel for the purposes aforesaid; that defendant

knew that said Ole Linge was, and was working,

at the time and place aforesaid and as hereinafter

stated and knew or ought to have known of the danger

aforesaid, but, notwithstanding said knowledge on

its part, it knowingly failed and neglected to con-

struct in said shaft bulkheads or breaks of sufficient

size or strength to prevent objects from falling down

said shaft upon and injuring the persons at the bot-

tom of said shaft.

VI.

That on the night of said 5th day of August, 1903,

and while said Ole Linge was at, and was so employed

and working in, said place, a loaded ore skip, which

was then and there attached to said cable in said

shaft, and which was then and there being used and

operated by defendant in hoisting its ore up said

shaft, suddenly and without warning, and by rea-

son of the facts herein stated, fell to the bottom of
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the said shaft on, upon and against, said Ole Linge

and his colaborers, thereby killing the said Ole Linge.

VII.

That at the time of his death, the said Ole Linge

was engaged in the work of sinking said shaft, and

had nothing whatever to do with the hoisting of said

ore, or with the selection, supervision, management,

control or operation of said cable, skip, wheel, ma-

chinery or appliances.

VIII.

That the falling of said ore skip was caused by the

breaking of the cable to which it was attached and

the breaking of said cable was due to the fact that

the same was old and weak and the sheave wheel used

by defendant was old, weak, much used, cracked and

broken, as aforesaid ; and being so, it suddenly gave

way and caused a sudden and violent strain to be

put upon the cable, thereby breaking said cable.

IX.

That the death of said Ole Linge was caused by

the wrongful, unlawful and negligent acts of de-

fendant, as aforesaid, and without fault or negli-

gence on his part.

X.

That at the time of his death, as aforesaid, said

Ole Linge was in the prime of life and was about

twenty-three years of age ; and was a healthy, robust,
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economical, temperate and frugal man; and was

earning and capable of earning four dollars and

fifty cents per day; that he was suppoi-ting his

father, Nils Peter Linge and his mother, Regine

Linge, from his earnings and they were dependent

lipon him ; that by reason of the wrongful, unlawful

and negligent acts of defendant, as aforesaid, in

causing the death of said Ole Linge, as aforesaid,

his said father and mother, heirs at law aforesaid,

have been deprived of their means of support to their

great and irreparable injury and damage.

XI.

That by reason of the premises, the defendant in

negligently causing the death of said Ole Linge, as

aforesaid, has damaged said heirs and estate of said

Ole Linge and this plaintiff in the sum of ten thou-

sand dollars.

Wherefore, plaintiff demands judgment against

defendant for the sum of ten thousand ($10,000.00)

dollars, together with the costs and disbursements of

this action.

R. W. JENNINGS,
Attorney for Plaintiff*, Juneau, Alaska.

United States of ximerica.

District of Alaska,—ss.

Z. R. Cheney, being first duly sworn, on his oath

says : I am the plaintiff in the above-entitled action

;
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I have read the foregoing complaint, know the con-

tents thereof and the same is true as I verily believe.

Z. E. CHENEY.

Subscribed and sworn to before me this 17 of

April, 1905.

[Seal] R. W. JENNINGS,

Notary Public.

Copy received and service accepted this 18th day

of April, 1905.

MALONY & COBB,

Attorneys for Defendant.

[Endorsed] : 410-A. Z. R. Cheney, Admr., Plain-

tiff, vs. Alaska-Treadwell Gold Mining Co.

Amended Complaint. Filed April 18, 1905. J. J.

Clarke, Clerk. By A. L. Collison, Deputy. R. W.

Jennings, Atty, for Plff.

In the United States District Court for Alaska^ Di-

vision No. 1, at Juneau.

410-A.

Z. JR. CHENEY, as Administrator of the Estate of

OLE LINGE, Deceased,
Plaintiff,

vs.

ALASKA-TREADWELL GOLD MINING CO.

(a Cor^Doration),

Defendant.
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Answer.

Now comes the defendant by its attorneys and for

answer to the amended complaint herein alleges

:

I.

Defendant denies that Ole Linge was killed at

Treadwell, Alaska, while in the discharge of his

duties as an employee of the defendant herein ; and it

denies that Nels Peter Linge and Regina Linge are

the only heirs at law, or heirs at law at all, of the

said Ole Linge, and it further denies that they are

the father and mother respectively of the said Ole

Linge.

11.

Defendant denies all and singular the allegations

contained in the third paragraph of said amended

complaint.

III.

Referring to paragraph IV of said amended com-

plaint, defendant denies all and singular the allega-

tions herein contained.

IV.

Defendant denies all and singular the allegations

of fact contained in the 5th paragraph of said com-

plaint,

V.

Referring to paragrai)h VI of said complaint, de-
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fendant admits said Ole Linge was killed at the bot-

tom of a shaft in the Treadwell mine on or about said

date, but it denies all and singular the other and re-

maining allegations of said paragraph.

YI.

Eeferring to paragraph VIII of said complaint,

defendant denies all and singular the allegations

therein contained.

VII.

Referring to paragraph IX of said complaint, de-

fendant denies all and singular the allegations there-

in contained.

VIII.

Referring to paragraph X of said complaint, de-

fendant denies that at the time of his death said Ole

Linge was earning or capable of earning $4.50 per

day or any greater sum than $3.50 per day ; it denies

all and singular the other and remaining allegations

in said paragraph contained.

IX.

Referring to paragraph II of said complaint de-

fendant denies all and singular the allegations there-

in contained.

And for another and affirmative defense for said

cause of action, defendant alleges that the plaintiff

has no capacity to have and maintain this suit

against it for the cause of action alleged in said com-
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plaint, for that, it is not true that the plaintiff, Z. R.

Cheney, is the duly appointed, qualified and acting

administrator of the estate of Ole Linge at the time

of bringing this action or at any other time, but that

in truth and in fact, long prior to the pretended ap-

pointment of the plaintiff, Z. R. Cheney, as admin-

istrator, one Emery Valentine had been duly ap-

pointed and qualified as such administrator, and was

such appointed, qualified and acting administrator

at the time of the pretended appointment of plain-

tiff herein, and that said pretended appointment of

plaintiff is null and void.

Wherefore defendant prays that this suit be

abated, and that it have and recover from the plain-

tiff in his individual capacity its costs herein in-

curred.

MALONY & COBB,

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

Robert A. Kinzie, being first duly sworn, deposes

and says: I am the general superintendent of the

defendant company in the above-mentioned action;

I have heard read the foregoing answer and know the

contents thereof and the matters and things therein

set out are true as I verily believe.

ROBERT A. KINZIE.
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Subscribed and sworn to before me this 26th day

of April, 1905.

[Seal] J. H. COBB,

Notary Public in and for Alaska.

Service of the above and foregoing answer is ad-

mitted to have been duly made this 27th day of April,

1905.

Z. R. CHENEY, in Person,

Attorneys for Plff.

[Endorsed] : Original. No. 410-A. In the United

States District Court for Alaska, Division No. 1, at

Juneau. Z. R. Cheney, as Adm. of the Estate of Ole

Linge, Deceased, Plaintiff, vs. Alaska-Treadwell

Gold Mining Co., a Corporation, Defendant. An-

swer. Filed Apr. 27, 1905. J. J. Clarke, Clerk.

By A. L. Collison, Deputy. Malony & Cobb, Attor-

neys for Defendant. Office, Juneau, Alaska.

In the United States District Court for the District

of Alaska, Division No. 1.

No. 410-A.

Z. R. CHENEY, as Administrator of the Estate of

OLE LINGE, Deceased,

Plaintiff,

vs

ALASKA-TREADWELL GOLD MINING COM-
PANY (a Corporation),

Defendant.
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Amended Reply.

Comes now the plaintiff and files this his amended

reph^ to the answer of the defendant and alleges:

I.

Answering paragraph No. IX of defendant's

answer, beginning with the words "And for another

and affiiTnative defense" and ending with the words

'*and that said pretended appointment of plaintiff is

null and void,
'

' this plaintiff admits that prior to his

own appointment as administrator as in the amended

complaint set forth the said Emery Valentine had

been appointed and qualified as administrator of the

estate of said Ole Linge, deceased, but he denies that

said appointment of said Valentine was dul}^ made

and alleges affirmatively that heretofore and before

plaintiff's appointment as said administrator the

said Valentine, upon the petition of Nils P. Linge

and Regine Linge, heirs at law of said Ole Linge, de-

ceased, duly made and filed in the Probate Court

mentioned in the amended complaint and upon a due

and proper citation issued by said Court upon the

filing of said petition and duly served upon the said

Valentine, he, the said Valentine was, by the said

Court, duly removed as said administrator, and his

letters of administration revoked and thereupon this

plaintiff was duly appointed as such administrator
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and letters of administration issued to Mm by said

Court as alleged in the amended complaint and said

letters have never been revoked.

Wherefore plaintiff prays judgment as in his

amended complaint.

R. W. JENNINGS,

Attorney for Plaintiff, Juneau Alaska.

United States of America,

District of Alaska,—^ss.

Z. R. Cheney, being first duly sworn, on his oath

says : I am the plaintiff in the above-entitled action

;

I have read the above and foregoing amended repl}^,

know the contents thereof and the same is true as I

verily believe.

Z. R. CHENEY.

Subscribed and sworn to before me this 18th day

of May, 1905.

[Notary Seal] R. W. JENNINGS,

Notary Public.

Service admitted May 22d, 1905.

MALONY & COBB.

[Endorsed] : No. 410-A. In the United States

District Court for the District of Alaska, Div. No. 1.

Z. R. Cheney, as Administrator of the Estate of Ole

Linge, deceased, Plaintiff, vs. Alaska Treadwell

Gold Mining Company, a Corporation, Defendant.

Amended Reply. Filed May 22, 1905. C. C. Page,
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Clerk. By A. L. Collison, Asst. Z. R. Cheney, R.

W. Jennings, Atty. for Plaintiff, Juneau, Alaska.

In the U. S. District Court for Alaska, Division

No. One, at Juneau.

No. 410.—A.

Z. R. CHENEY, as Administrator of the Estate of

OLE LINGE, Deceased,

Plaintiff,

vs.

ALASKA-TREADWELL GOLD MINING COM-

PANY (a Corporation),
Defendant.

Judgment on Mandate.

Whereas, the above-entitled cause came on for

trial on the pleadings and evidence on the 14th day

of December, 1905 before Hon. R. A. Gunnison,

Judge of this Court, and a jury of twelve good and

lawful citizens, duly impaneled, qualified and sworn

well and truly to try the issues herein and a true de-

liverance make; which said jury consisted of A.

Ferte and eleven others; both parties hereto being

present and announcing "ready for trial," and

Whereas said cause was then duly and regularly

tried by and before said Judge and jury, and whereas

said jury, after having heard the evidence on both

sides, the argument of counsel and the charge of the
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Court, and having retired in charge of a sworn

bailiff of this court to deliberate on its verdict, did

duly return into court its verdict herein—which said

verdict is in words and figures as follows

:

"We, the jury in the above-entitled cause, do find

for the plaintiff, and assess the amount of his recov-

ery at ($10,000) ten thousand dollars. .^^hj

A. FERTE,
Foreman."

—^which said verdict was duly returned, received and

filed, in this court and in said cause, on the 23d day

of December, 1905, and

Whereas, in due time thereafter the defendant did

make and file herein his certain motion for a new

trial and his certain other motion in arrest of judg-

ment ; which said motion for a new trial was on the

12th day of March, 1906, duly overruled, and which

said motion in arrest of judgment was on said date,

by this Court, sustained and granted, and

Whereas, this Court did on the 15th day of March

render judgment herein, dismissing this action and

adjudging costs to defendant, and

Whereas, plaintiff did duly cause said judgment

and this cause to be removed by writ of error to the

Honorable the United States Circuit Court of Ap-

peals for the 9th Judicial Circuit, at San Francisco

,

and

Whereas, said U. S. Circuit Court of Appeals, on

the hearing of said writ of error, did, on the 8th
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day of October, 1906, reverse said judgment with

costs and did order said cause to be remanded to this

Court, and did order 'this Court to render judgment

in favor of plaintiff for the amount named in said

verdict, with legal interest from the date of the ren-

dition of said verdict and for costs of appeal, as will

more full}^ appear by the mandate of said Circuit

Court of Appeal, duly filed herein, which said man-

date is as follows:

UNITED STATES OF AMERICA—ss.

The President of the United States of America, to

the Honorable the Judges of the District Court

of the United States for the District of Alaska,

Division No. 1, Greeting:

Whereas, lately in the District Court of the United

States for the District of Alaska, Division No. 1, be-

fore you, or some of you, in a cause between Z. R.

Cheney, as Administrator of the estate of Ole Linge,

deceased, plaintiff, and Alaska Treadwell Gold Min-

ing Company, a corporation, defendant. No. 410 A,

a judgment was duly filed and entered on the 15th

day of March, 1906, in favor of said judgment is of

record in the said cause in the office of the Clerk of

the said District Court (to which record reference is

hereby made, and the same is hereby expressly made
a part hereof), as by the inspection of the transcript

of the record of the said District Court, which was
brought into the United States Circuit Court of Ap-
peals for the Ninth Circuit by virtue of a writ of er-
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ror prosecuted by the said Z. R. Cheney as Adminis-

trator of the estate of Ole Linge, deceased, agreeably

to the Act of Congress in such cases made and pro-

vided, fully and at large appears

;

And whereas, on the 20th day of June, in the year

of our Lord one thousand, nine hundred and six, the

said cause came on to be heard before the said Cir-

cuit Court of Appeals, on the said transcript of rec-

ord, and was duly submitted on briefs

:

On consideration whereof, it is now here ordered

and adjudged by this court, that the judgment of the

said District Court in this cause be, and the same

is hereby, reversed, with costs, and the cause is re-

manded to the said District Court with directions

to enter judgment in favor of the plaintiff in error

for the amount named in the verdict, with legal in-

terest from the date of the rendition of the verdict.

(October 8, 1906.)

You, therefore, are hereby commanded that such

further proceedings be had in said cause, in accord-

ance with the opinion and judgment of this Court

and as according to right and justice and the laws

of the United States ought to be had, the said judg-

ment of said District Court notwithstanding.

Witness, the Honorable MELVILLE W. FtJL-

LER, Chief Justice of the United States, the 16th
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day of May, in the year of our Lord one thousand

nine hundred and seven.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

COSTS OF PLAINTIFF IN ERROR:
Transcript paid Clerk below $ 45 . 05

Clerk U. S. Circuit Court of Appeals $32.75

Printing Record $126 . 50

Attorney's Docket Fee $ 20.00

Taxed at $224.30

Now, therefore, on motion of attorney for plaintiff,

attorney for defendant being present, and premises

considered, it is ordered, adjudged and decreed that

the said order of this court, dated March 15, 1906, and

all other orders of this court, arresting the judgment

in this cause or dismissing this cause be, and the

same are hereby, set aside, vacated, annulled and

for naught held, and that plaintiff do have and re-

cover of and from defendant his costs and disburse-

ments taxed in said mandate at ($224.30) two hun-

dred and twenty-four and 30/lOOths dollars, as well

as his costs and disbursements incidental to said

writ of error not included in said mandate, and

which are hereby taxed at ($99.95) ninety-nine and

95/lOOths dollars—in all for the sum of ($323.85)

three hundred twenty-three and 85/lOOths dollars

:
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And in further obedience to said Mandate, it is

further ordered, adjudged and decreed that plain-

tiff do have and recover of and from the defendant

the further suni of ($10,000) ten thousand dollars,

together with his costs and disbursements to be

taxed, and that said sums bear interest at the lawful

rate from and after December 23, 1905, until paid.

Done in open court this 17th day of May, 1907.

JAMES WICKERSHAM,
One of the Judges of the District Court of Alaska

and Judge pro tem of the 1st Division of said

Court, sitting at Juneau in said Division No.

One and holding the above-entitled Court in ex-

change with Hon. R. A. Gunnison by order of

the Attorney General of the United States.

[Endorsed]: No. 410-A. In the United States

District Court for the District of Alaska, Division

No. One, Juneau. Z. R. Cheney as Administrator,

Plaintiff, vs. Alaska Treadwell Gold Mining Co., De-

fendant. Judgment on Mandate. Filed May 24,

1907. C. C. Page, Clerk. By A. W. Fox, Deputy.

R. W. Jennings, Attorney for Plaintiff, Juneau,

Alaska.
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No. 410-A.

Z. R. CHENEY, as Administrator of the Estate of

OLE LINGE, Deceased,

Plaintiff,

vs.

ALASKA TREADWELL GOLD MINING CO.

(a Corporation),

Defendant.

Bill of Exceptions.

Be it remembered that on the trial of the above-

entitled and nimibered cause the following proceed-

ings were had, to wit:

The jury having been selected, impaneled and

sworn and counsel having made the opening state-

ments to the jury, plaintiff to maintain the issues

on his part introduced evidence as follows, to wit

:

Plaintiff proved that he was the duly appointed,

qualified and acting administrator of the estate of

Ole Linge, deceased. (The evidence on this issue

was before the United States Circuit Court of Ap-

peals in this case, 148 Fed. 808, and for that reason

is not here again set out at length.)
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THOMAS A. TATOM, a witness for the plain-

tiff, being first duly sworn, on oath testified as fol-

lows :

Direct Examination.

(By Mr. JENNINGS.)

Q. Mr. Tatom, where is your residence?

A. Treadwell.

Q. Treadwell, Alaska? A. Yes, sir.

Q. By whom are you employed at the present

time ? A. Master mechanic.

Q. I say by whom are you employed?

A. The Treadwell Alaska Gold Mining Company.

Q. The defendant in this case?

A. Yes, sir.

Q. Where are you emploj^ed?

A. At the Treadwell mine.

Q. How long have you worked for the company ?

A. About seven and a half years.

Q. Were you employed by that company in Au-

gust, 1903? A. Yes, sir.

Q. What position did you occupy at that time,

Mr. Tatom? A. Hoisting engineer.

Q. Where was this hoisting engine located, at

what mine was it located ?

A. The Treadwell mine.

Q. What was it used for?

A. To hoist ore.
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(Testimony of Thomas A. Tatom.)

Q. To lioist ore from the mine?

A. Yes, sir.

Q. How many compartments were there in Au-

gust, 1903, in the shaft of the Treadwell mine ?

A. Four compartments.

Q. One of them was called the man way, wasn't

it? A. Yes, sir.

Q. And the next to the man way was the ore

compartment ?

(Objected to by counsel for the defendant as lead-

ing. Objection sustained.)

Q. What was next to the man way?

A. Ore compartment, I believe you call it.

Q. That was one of the working compartments?

A. Yes, sir.

Q. What was next to that ore compartment ?

A. AVell, another ore compartment.

Q. What did you say was next?

A. Another ore compartment.

Q. How were those ore compartments operated,

that is, with reference to raising the ore out of the

mines? A. With steel ropes and skips.

Q. AVhat was attached to the steel rope at one

end? A. The skips.

Q. The ore skips attached to one end of the rope ?

A. Yes, sir.

Q. What became of the rope?
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(Testimony of Thomas A. Tatom.)

A. What became of it?

Q. I mean—just go on describe it.

A. The skips were attached to one end of the

rope.

Q. Did the rope go on up the shaft?

A. It went over a shive wheel in the top of the

vault.

Q. Where was that shive wheel located with ref-

erence to the surface of the ground, the collar of the

shaft? A. Perhaps eighty feet.

Q. Eighty feet?

A. Yes, sir. Perhaps so.

Q. Perhaps so?

A. Yes, sir. About eighty feet.

Q. Are you sure of that, Mr. Tatom?

A. Well, I could not be absolutely sure, but it

looks about like that.

Q. It looks that way to you?

A. Yes, sir.

Q. You would not be sure about it ?

A. No, sir.

Q. What kind of skips are there over there, what

do you call them?

A. As to size, do you mean?

Q. No. Are they ore skips or man skips or what

kind ?

A. Well, they are used for hoisting rock.
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(Testimony of Thomas A. Tatom.)

Q. I understand yon to sa}^ that there are two

compartments? A. Yes, sir.

Q. Did each of those have an ore skip in it ?

A. Yes, sir.

Q. What were jovl engaged in at the time?

A. In operating the hoist.

Q. In operating the engine that moved these

skips and these cables? A. Yes, sir.

Q. Were you working there on the night of Au-

gust 4, 1903? A. Yes, sir.

Q. On the morning of August 5th, 1903?

A. Yes, sir.

Q. You were hoisting ore then out of these two

compartments in the business of the mine, were you

not? A. Yes, sir.

Q. Hoisting the ore to be mined in their mill?

(Objected to by counsel for the defendant as lead-

ing.)

Mr. JENNINGS.—I want to state that Mr. Tatom

is an employee of the Treadwell Company.

By the COURT.—I will sustain the objection.

(By Mr. JENNINGS—Resuming.)
Q. Just to refresh your memory a little, were

you a witness in the other trial?

A. Yes, sir.

Q. Didn't you say on that trial

—
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(Testimony of Thomas A. Tatom.)

By Mr. COBB.—I object to his cross-examining

him as to what he said on the other trial.

(By Mr. JENNINGS.)

Q. Are you sure that this shive wheel was over

60 feet from the collar of that shaft?

A. I could not say for sure at all.

Q. State where the shive wheel was with refer-

ence to the skip that it was raising ?

A. It was directly over the shaft.

Q. Directly over the shaft? A. Yes, sir.

Q. Will you explain to the jury what a shive

wheel is?

A. It is a wheel that the rope runs over in the

tower that sustains the weight of the skip and ore.

Q. I hand you a paper which I will ask the sten-

ographer to mark for identification.

(Paper marked for identification, Plaintiff's Ex-

hibit No. 9, Second Trial.)

Q. You have described in a general way what a

shive-wheel is. I now hand you a paper marked

Plaintiff's Exhibit No. 9 for identification, second

trial, and wish you would state whether it gives a

pretty general idea of what a shive wheel is?

A. Oh, something near—something similar.

By Mr. JENNINGS.—I would like to introduce

this and I offer it now as illustrating this witness'

testimony.
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(Testimony of Thomas A. Tatom.)

By Mr. COBB.—We object to it as irrelevant and

immaterial in that it is not shown to be a drawing

of the shive wheel that is mentioned in the plead-

ings, but simply a drawing of a shive wheel. It may

])e a very different sort. . These drawings are admis-

sible upon the theory that they represent the object

that is under investigation. As a matter of fact this

is a very different sort of a shive wheel than the one

in issue and could have no bearing upon any issue

of this case. The jury is already presumed to know

what a shive wheel is.

By Mr. JENNINGS.—I wish to state now that I

don't offer this drawing as being a correct repre-

sentation of the shive wheel in question. I simply

offer it as illustrating this witness' testimony and

showing the general nature of a shive wheel. I am

willing that the Court instruct the jury and I ask

the Court to instruct the jury now that this is not to

be taken as a drawing of the shive wheel in question.

By the COURT.—I overrule the objection and in-

struct the jury as the counsel requests.

(Plaintiff's Exhibit No. 9, being a drawing of a

shive wheel, received in evidence.)

By Mr. JENNINGS.—I would like to submit this

to the jury, if the Court please.
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(Testimony of Thomas A. Tatom.)

Q. Mr. Tatom, you say you were the hoisting

engineer on the night of August 4 and the morning

of August 5th, 1903? A. Yes, sir.

Q. State whether or not you were performing

j^our duties in the usual and ordinary way?

A. Yes, sir.

Q. State to the jury what happened on that oc-

casion ?

A. The rope parted, the hoist rope, and the skip

fell to the bottom.

Q. Did anything else break there except the

rope?

A. Yes, sir, I believe the shive wheel broke.

Q. You say that the skip fell to thevbottom ?

A. Yes, sir.

Q. Have you any means of knowing in what part

of the shaft the skip was when it fell—that is, how

far from the surface ?

A. No, sir. I don't know.

Q. You have no means of knowing?

A. No, sir.

Q. Didn't your indicator indicate to you?

A. Yes, sir. At perhaps about one hundred feet

from the top of the shaft, perhaps.

Q. What first directed .your attention to the fact

that something was wrong to the skip in the shaft?
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(Testimoii}^ of Thomas A. Tatom.)

A. Well, the engine started to run away and I

saw the broken rope.

Q. What did the indicator do?

A. I don't know.

Q. Didn't you notice?

A. No, sir. I didn't have time to notice.

Q. You didn't notice what the indicator did?

A. No, sir.

Q. Mr. Tatom, was that skip that fell, was that

in the process of being hoisted out of the mine or

lowered ? A. It was being hoisted out.

Q. It was being hoisted out of the mine ?

A. Yes, sir.

Q. Do you know whether that skip was loaded

or empty ? A. It was loaded.

Q. Do you know what the capacity of that skip

was, about how many tons of ore it carried ?

A. On this particular occasion?

Q. Yes, sir.

A. I believe it carried about four ton.

(By the COURT.)

Q. You mean the ore that was on it at this par-

ticular occasion ?

A. Yes, sir. Supposed to be.
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(Testimony of Thomas A. Tatom.)

(By Mr. JENNINGS.)

Q. Do you know about what the weight of that

skip was without any load, the weight of the skip

itself?

A. I am not so absolutely sure, I believe they

claim, I can't say for sure.

Qi Didn't you say it was about two tons?

A. Yes, sir, something near.

Q. What was the weight of the wire cable?

A. I don't know.

Q. You don 't know how much that cable weighed ?

A. No, sir.

Q. Don't you know what the weight of that kind

of cable was? A. No, sir, I do not.

Q. You couldn't say anything about that?

A. No, sir.

Q. About what time in the morning did this ac-

cident happen? A. About half-past one.

Q. On the morning of the 5th of August ?

A. Yes, sir.

Q. Did you see the shive directly after the acci-

dent? A. Yes, sir.

Q. Mr. Tatom, did you know that there was any

men employed at the bottom of the shaft?

A. Yes, sir, I did.

Q. You knew that men were employed there sink-

ing the shaft ? A. Yes, sir.
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(Testimony of Thomas A. Tatom.)

Q. Did 3^011 know their names ? A. No, sir.

Q. Did you see them after they were brought up

to the surface, their dead bodies were brought up ?

A. Yes, sir, I saw two dead men brought out. I

suppose they came from the bottom of the shaft. I

saw them at the tojD of the shaft.

Q. Do you know Mr. Tatom, how deep that shaft

was at that time? A. No, sir, I don't.

Q. You never heard it stated how deep it was?

By Mr. COBB.—We object to that as irrelevant

and immaterial.

By the COURT.—If he does not know it is not

material.

By Mr. JENNINGS.—I suppose other persons

could testify to it without actually having measured

it.

By Mr. MALONY.—If the Court please, we desire

to have the witnesses excluded from the room while

the testimony is being taken.

By Mr. JENNINGS.—If the Court please, that

request was not made at the beginning of the trial.

By the COURT.—Whether it was or not I will ex-

clude them.
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(Testimony of Thomas A. Tatom.)

By the COURT.—I will sustain the objection to

the question. If he has ever seen a plat of the mine

or a drawing of the distance he may testify to that.

(Mr. JENNINGS—Resuming.)
Q. Don't you know, Mr. Tatom, that it was more

than eight hundred feet deep '^

By Mr. COBB.—We object to that form of ques-

tion as cross-examining his own witness.

(Objection sustained.)

(By Mr. JENNINGS.)

Q. Was it eight hundred feet deep or more or

less?

A. I don't know just how deep it was because the

skip never reached down in there where they were

sinking. I had no means of knowing.

Q. Where did the skip stop?

A. You mean at the time of the accident?

(By the COURT.)

Q. Where were you hoisting from?

A. Hoisting from the 440 level.

Q. That is about 440 feet?

A. That is about 480 feet.

(By Mr. JENNINGS.)

Q. You are sure of that, are you?

A. Yes, sir. From the top of the shaft.
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(Testimony of Thomas A. Tatom.)

(By Mr. CHENEY.)

Q. Mr. Tatom, I wish you would state to the jury

how many levels there were in the Treadwell shaft

at the time of this accident, just enumerate the dif-

ferent levels?

A. The 600, the 440, the 330 and 220 was all.

Q. Was the 600 the deepest one at that time?

A. Yes, sir. I believe it was.

Q. Was there or was there not a 750 foot level?

A. Well, really, I don 't know now how it was. I

have forgotten how it was now. It has been quite

a while.

(By Mr. JENNINGS.)

Q. I will ask you to state to the best of your

knowledge what is your opinion as to about how deep

the shaft was?

By Mr. COBB.—We object to his giving an opin-

ion.

By the COURT.—The skip wasn't going to the

bottom of the shaft, and you ask for the depth of the

shaft.

(By Mr. JENNINGS.)

Q. There is several levels there, isn't there?

A. Yes, sir.

Q. Was there one at the 600? A. Yes, sir.
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(Testimony of Thomas A. Tatom.)

Q. At the 440? A. Yes, sir.

Q. At the 220?

By Mr. COBB.—We object to his leading the wit-

ness.

(Objection sustained.)

(By Mr. JENNINGS.)

Q. I will ask you what is your best judgment as

to the depth of the shaft? I am not asking you to

give exact measurements at all.

A. The sldp don't go into the bottom parts where

they are sinking. About 200 feet the skip don't go

there. I don't know how deep it was.

Q. I am -not asking you how deep it was. I am

asking jou for your opinion?

By Mr. COBB.—We object to an opinion. It

cannot be proved by an opinion.

(Objection sustained.)

(By Mr. JENNINGS.)

Q. You were hoisting engineer at that time on

the 4th of August? A. Yes, sir.

Q. You were hoisting a skip loaded with rock at

the time of this accident? A. Yes, sir.

Q. Mr. Tatom, where did you get the ore to hoist

in those skips from the shaft, what places did you

get it at?
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(Testimony of Thomas A. Tatom.)

A. Well, it come out of the stopes in cars and ran

to the point where they dumped it at the shaft.

Q. Where were these bins located ?

A. At the shaft.

Q. How many of them, and where were they ?

A. One at each level.

Q. What do you call them, a skip shoot*?

A. Yes, sir.

Q. That is where you load the skip then?

A. Yes, sir.

Q. Where are these bins?

A. There is one at each level, right at the side

of the shaft.

Q. Will you state how many of them there were,

were there any below the 600 hundred level?

A. No, sir, I don't think so.

Q. You say you don't think so, do you mean to

state then to the best of you knowledge that there

was no ore bin below the 600 foot level in the Tread-

well shaft ?

A. As I stated a while ago, it has been a long

time, and I have forgotten now whether the}^ had

the ore bin made or not. I could not say whether

they had the ore bin made or not. I could not say

because I have never given it any thought since; I

have forgotten now.
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(Testimony of Thomas A. Tatom.)

Q. You camiot recollect that? A. No, sir.

Q. Do you remember whether or not there was

one about that time, about the fourth of August?

A. No, sir, I don't.

Q. You don't know when you commenced to use

that ore? A. No, sir.

Cross-examination.

(By Mr. MALONEY.)

Q. What did you state was the weight of those

skips? A. About two ton, I believe.

Q. Isn't it a fact, Mr. Tatom that the skip and

frame weighed one ton?

A. Well, they are at least that. I understood

that they weighed something near two ton. I don't

know for sure.

Q. From whom did 3^ou understand that ?

A. Well, from some of mechanics around the

mine.

Q. You don't know anything about it from your

own knowledge, do you? A. No, sir, I don't.

Q. When you said it was two tons you merely

made a guess at that? A. Yes, sir.

Q. Explain what you mean by the indicator, ex-

plain that to the jury?

A. The indicator is the instrument that you tell

the position of the skip in the shaft by. This one
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(Testimony of Thomas A. Tatom.)

had direct motion. It followed the skip. It had the

same motion of the skip up and down, only in mini-

ature.

Q. It is what indicates the position of the skip

in the shaft? A. Yes, sir.

Q. At the time of this accident things went pretty

lively there, didn't they? A. Yes, sir.

Q. Did you look at the indicator to see the posi-

tion of the skip at that time when this occurred?

A. No, sir.

Q. How did 3^ou come to say that it was one hun-

dred feet, are you guessing at that also?

A. One reason is that it was somewhere near

that point. I recollect that I always shut off the

steam and then the skip would run in itself, and I

know when I first noticed something being wrong

that it was just about this point.

Q. Just about the 100 foot point?

A. Yes, sir.

Q. At the time of the accident you didn't look

at the indicator?

A. No, sir, I didn't have 'time to look at it.

Q. You don't know of your own knowledge how

many levels there were at that time, do you?

A. No, sir, I don't.

Q. You were not in the habit of going down to

this level, were you ? A. No, sir.
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(Testimony of Thomas A. Tatom.)

Redirect Examination.

(By Mr. JENNINGS.)

Q. Mr. Tatom, I believe you fixed it at being

about the 100 foot point, didn't you, as the point

about the place where you generally shut off the

steam? A. Yes, sir.

Q. That is about the place that you generally shut

off the steam? A. Yes, sir.

Q. You knew it was just about the place at that

time? A. Yes, sir.

(Objected to by counsel for the defendant as lead-

ing.)

By the COUET.—It has all been testified to once.

(By Mr. JENNINGS.)

Q. You say it was called a two ton skip. I will

ask you if that was the general understanding that

it was a two ton skip?

(Objected to by counsel for the defendant as the

general understanding won't prove anything.)

(Objection sustained.

)

By Mr. COBB.—We move to withdraw from the

jury the testimony of this witness about the weight

of the skip being two tons as being incompetent.

The witness does not know. He said it was a guess.
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By the COURT.—I don't think that there is any

evidence there that it does weigh two tons.

By Mr. JENNINGS.—He gave us his best opin-

ion.

By the COURT.—I will sustain the motion.

By Mr. JENNINGS.—At the last trial there was

the deposition from Knute Hansen who was shown

to be absent. I presume the condition having been

shown will be presumed to be continued until the

contrary appears. I move that the deposition be re-

ceived in evidence.

By the COURT.—They offer the deposition of

Knute Hansen.

By Mr. COBB.—We object to its being received,

the statute not being complied with. It is not shown

that he is over 100 miles from the Court.

By the COURT.—I think the fact that it was of-

fered in the other trial makes no difference with this

case. This is a trial de novo. I don't think that

the Court ought to be called upon to presume that be-

cause this man has gone away that he has not come

back in six months. You can prove that he has gone

away and that you are not able to show that he has

come back.
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By Mr. JENNINGS.—I would like to read the

deposition and supply the proof to-morrow morning.

By Mr. COBB.—We object to that course.

By Mr. JENNINGS.—I promise to prove it to-

morrow morning.

By the COURT.—I think you better wait until to-

morrow morning and offer your proof then.

Whereupon the trial of this case was adjourned.

Saturday, December 16th, 1905, nine A. M.

The jury having been called and all being present,

the following proceedings were had

:

ROBERT A. KENZIE, a witness for the plain-

tiff, being first duly sworn testified as follows

:

(By Mr. JENNINGS.)

Q. What is your name, please?

A. Robert A. Kenzie.

Q. What is your occupation?

A. Superintendent of the Treadwell group of

mines.

Q. How long have you been superintendent of the

Treadwell mines ? A. About a year and a half.

Q. Do you remember w^hat day you became super-

intendent of the Treadwell mines ?

A. September 15, 1903.

Q. What was your j)osition on that day?



vs. Z. R. Cheney. 43

(Testimony of Robert A. Kenzie.)

A. Assistant superintendent of the Treadwell

mines.

Q. Of the Treadwell group of mines including

Treadwell mine ? A. Yes, sir.

Q. Including this defendant, the Alaska-Tread-

wellmine'? A. Yes, sir.

Q. How long had you been assistant superinten-

dent? A. A little over three years.

Q. On the 5th day of August, 1903, what was your

position? A. Assistant superintendent.

Q. Tlie 4th and 5th both? A. Yes, sir.

Q. As assistant superintendent were you familiar

with all the details of the management and the opera-

tions of the plant? A. Yes, sir.

Q. Everything else connected with the Treadwell

mine of the defendant Alaska-Treadwell Company?

A. I was, yes.

Q. Do you recollect the accident that happened

tliere on the morning of the 5th of August, the break-

ing of the cable and the precipitation of the skij) to

the bottom and the killing of two men ?

A. I remember the accident, yes.

Q. What was the diameter of the wire rope that

was being used on that occasion?

A. One and one-eighth inch.
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Q. What was the diameter of the shive wheel that

was being used on that occasion ?

A. Well, it is a six foot shive wheel, I suppose

that is what you mean ?

Q. State whether you knew where the men who

were killed were engaged in the sinking of that shaft

of the shaft of the Treadwell mine at the time, the

men who were killed?

A. Yes, there were two men there that were

killed.

Q. And they were engaged in the sinking of the

shaft? A. Yes, sir.

Q. Were those men employees of the Alaska-

Treadwell Company ? A. They were not.

Q. They were not your employees?

A. No, sir.

Q. What was the rate of wages paid to men en-

gaged in sinking the shaft at that time ?

Q. Well, the rate of wages in sinking the shaft

varies with the contractors.

Q. Do you know what the reasonable rate of

wages paid for men employed in work of that kind

at that time was ? A. Yes, sir.

Q. What?

A. Three dollars to three dollars and fifty cents

machine men

.

Q. Does that include board ^
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A. Three dollars and fifty cents board and lodg-

ing, men working on the machine drills. That is

machine men not their helpers, I mean the runner.

There are two men on the machines.

Q. How much less was the reasonable rate for

the helper? A. Fifty cents less.

Q. Then the reasonable rate of a helper on a ma-

chine drill is $3.00 a day and board ?

A. Three dollars a day.

Q. And board'?

A. No. $3.50 would include board and lodging.

Q. That don't include board and lodging?

A. No, sir.

Q. Are you sure of that?

A. Yes, sir.

Q. You say that the diameter of that wheel was

six foot?

A. It was called six feet, it was known as the six

foot shive wheel.

Q. What was the diameter of the wheels that were

used before that time ?

A. They were six foot shive wheels.

Q. How long had you been using six foot shive

wheels? A. Since the plant was erected.

Q. When was that?
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A. I couldn't say positively. It was there when

I came here. I would not care to state just when it

was, the date.

Q. It was before you came ?

A. It was before I came, yes.

Q. Was there an}i;hing else ever used in the way

of shive wheels over that shaft except the shive

wheels of the kind that were in use there on this

occasion, the occasion of this accident ?

By Mr. COBB.—We object to the question as ir-

relevant and immaterial.

Q. The wheel that was used there was of the same

kind, same diameter and same make, if I understood

you, as was formerly used ?

A. The same make, yes.

Q. This wheel that was being used on the occa-

sion of the accident, when was that wheel first in-

stalled?

A. I don't know, it had been there if since I had

been there.

Q. That identical wheel?

A. That identical wheel, yes.

Q. Who was the foreman of that mine at that

time? A. Tom Noonan.

Q. He had charge of everything next to you, was

he the next man to you ?
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A. He was, yes. He was the regular foreman of

the whole mine.

Q. Do you know what was the average load that

was attached to skips in that mine at that time*?

A. I do.

Q. About how much?

A. It would vary from 3 to 3^2 tons.

Q. Wasn't it approximately five tons?

A. The load?

Q. Yes, A. No, sir, it was not.

Q. By the load I mean the skip and the ore in

the skip?

A. That is different now, the total load.

Q. I mean the whole load?

By the COURT.—What would it be on the end of

the cable, the skip and the contents of the skip.

A. It would not be five tons.

(By Mr. JENNINGS.)

Q. Well, the total load, how much was that?

A. The total load would approximate five tons.

By .the COURT.—Q. What does that include?

A. Everything, the total length of the rope to the

maxunum sinking point, the skip and the frame an(l

everything connected with it, and the contents of the

skip.



48 Alaska-Tread well Gold Mining Company

(Testimony of Robert A. Kenzie.)

(By Mr. JENNINGS.)

Q. Did I understand you to say it included the

length of the rope ? A. Yes, sir.

Q. What is the weight of the rope ?

A. About a pound and a half a foot.

Q. Don't you know that the weight of that kind

of rope is two pounds a foot?

A. No, sir, I do not.

Cross-examination.

(By Mr. COBB.)

Q. You say, Mr. Kenzie, that this rope was li/g

inch rop6? A. Yes, sir.

Q. How many strands?

A. Six strands.

Q. Just describe the rope fully to the jury?

By Mr. JENNINGS.—I asked this witness what

the diameter of that rope was. I am bound by the

witness' answer to my questions if they are respon-

sive. I put him on the witness for a certain par-

ticular purpose. I only asked him the diameter of

the rope. I didn't ask him what kind of a rope it

was or what it was made of or anything else except

I asked him the diameter of the rope. I didn't ask

him what kind of a rope it was or how many wires

there was in a strand. I object to it as not proper
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cross-examinatioii and going beyond mV direr^t exam-

ination.

By the COURT.—I think the counsel should con-

fine himself within the bounds of the direct examina-

tion. The questions of the direct examination sim-

ply went to the weight and the size of the caMe, not

what it was constructed of.

(Defendant excepts.)

By Mr. COBB.—For the purpose of getting it in

the record I will ask all these questions concerning

it.

Q. Of what material was the rope constructed ?

(Objected to by counsel for the plaintiff as incom-

petent, irrelevant and immaterial and not proper

cross-examination.

)

(Objection sustained.)

By Mr. COBB.—I want the record to show what

we expect to show by this witness.

By Mr. JENNINGS.—I think wo will withdraw

that objection.

(By Mr. COBB.)

Q. Of what material was the rope constructed?

A. Plow steel rope.

Q. Will you describe to the jury just what kind

of rope it was and how it was constructed ?
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A. The rope was a Eoebling rope made by Roeb-

ling & Sons. A plow steel rope one and one-eighth

inches in diameter, constructed of six strands nine-

teen wires, to the strand. They are a guaranteed

rope and the rope they specify as the best one that

they make.

By Mr. JENNINGrS.—I object as voluntary evi-

dence, not responsive to the question and not proper

cross-examination.

By the COURT.—I overrule the objection.

(By Mr. COBB.)

Q. Do you know what weight that rope was cal-

culated to sustain?

(Objected to by counsel for the plaintiff as not

proper cross-examination. He is trying to prove his

case by cross-examining this witness.)

By Mr. COBB.—I am simply following up the

matter of his questions.

By the COURT.—I will sustain the objection.

By Mr. COBB.—To which the defendant excepts.

(By Mr. COBB.)

Q. What sort of a rope was this with reference

to its being old or new?

A. It was practically a new rope.
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Q. You say these shive wheels were of the same

kind that had been in use there since ,you came ?

A. Yes, sir.

Q. They were six-foot shive wheels?

A, Yes, sir.

' Q. I will ask you that if during that whole time

they had been found to be a safe instrumentality for

the purpose for w^hieh they were being used?

By Mr. JENNINGS.—We object as not proper

cross-examination.

(Objection sustained. Defendant excepts.)

Q. Do you know the load that these shive wheels

were calculated to bear?

By Mr. JENNINGS.—I object to it as not proper

cross-examination. M}" question was, Do you know

w^hat the average load that was attached was; not

what they were capable of bearing.

By the COURT.—I will overrule the objection.

(Plaintiff excepts.)

A. The load or breaking load of the shive.

Q. Yes, sir, what it was calculated to bear?

A. Yes, sir, I know that.

Q. What was it?

(Objected to by counsel for the plaintiff as not

proper cro^s-examination.)

(Objection overruled. Plaintiff excepts.)
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A. You mean the gross load?

Q. Yes, the maximmn load?

A. I would have to give you that in rather round-

about way; do you mean the load when the shive

is in motion or the load when the shive is at rest.

Q. At rest first?

(The witness figures.)

A. Do you want that in ternis of tons or pounds.

Q. Tons? A. Terms of 2,000 pounds.

Q. Yes.

A. The extreme breaking load is between the

spokes, assuming that the iron is just at the moment

that it has reached its limit of elasticity, the break-

ing load that would be on there would be approxi-

mately four tons and the factor of safety in a shive

of that sort allowing 103 thousand per square inch

or for cast steel allowing the factor of safety or 50

that would be ample, would be way on the safe side.

By Mr. JENNINGS.—I object to the answer as

not responsive. Where he says way on the safe

side. I object to it and ask that it be stricken out.

By the COURT.—I sustain the objection. Just

tell what the maximum load is, not what the breaking

load is, but the load that can be carried with safety.

By Mr. COBB.—That was the first question. I

will follow it up.
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Q. What was the maximum safety load of that

shive ?

A. Of course, that question is simply a personal

question, I should say

—

By Mr. JENNINGS.—If he is going to give an

opinion I object to it.

By the WITNESS.—Eighty tons would be a safe

load on a shive of that description.

By Mr. COBB,—I believe you stated that the

amount of load being placed upon it included the

weight of the rope, skip, load in the skip and all these

approximately five tons?

A. Approximately five tons.

Q. I believe you stated that the rope weighed one

and one-half pounds per foot?

A. That is the weight of the rope in tension.

Q. What was the average weight of the load being

carried in the skip?

By Mr. JENNINGS.—We object to that, the wit-

ness has not shown that he knows, he is not asked

if he does know.

(Objection overruled.)

A. From 31^ to 31/0 tons.

Q. What was the maximum load that the skips

would hold ?
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(Objected to by the counsel for the plaintiff as not

proper cross-examination.)

(Objection overruled. Plaintiff excepts.)

A. The total capacity of the skip would be four

tons.

Q. What was the weight of the skip itself?

(Objected to by counsel for the plaintiff as not

proper cross-examination.)

(Objection overruled. Exception.)

A. The skip and frame, a new one just as it comes

from the shop would weigh a little less than a ton

and a half.

By the COURT.—What do you mean by the skip

and frame ?

A. They are self-dumping skips and that contains

a frame.

By the COURT.—It runs on the guides the same

as an elevator.

A. Yes, and the skips hang in a frame.

By the COURT.—By the skip you mean the re-

ceptacle into which the ore is dumped?

A. Yes, and conducted to the surface.
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being first duly sworn, on oath testified as follows:

By Mr. JENNINGS.—Mr. Petersen, please state

your name.

A. My name is Nels G. Peterson.

Q. Your name is Nels G. Peterson?

A. Yes, sir.

Q. What is your occupation?

A. I am a miner.

Q. A miner ? A. Yes, sir.

Q. What are you doing now, Mr. Peterson, over

there, what is your employment?

A. At the present time I run a little tramway en-

gine.

Q. What was your occupation on the 4th and 5th

of August, 1903? A. I was mining.

Q. What were you doing, what part of the min-

ing?

A. I was running a machine drill.

Q. Whereabouts ?

A. In the Treadwell mine.

Q. In the shaft of the Treadwell mine ?

A. Yes, sir.

Q. Where was the machine drill situated, what

part of the shaft was it situated in?

A. At the bottom of the shaft.

Q. You were working there? A. Yes, sir.
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Q. How long had you been working there on that

machine drill, at the bottom of the shaft on August

5th, 1903 1 A. About six weeks.

Q. What do you call the particular emplo3Tiient

you were engaged in, you were running a machine

drill, but to do what, what were you doing?

A. To sink the shaft.

Q. How deep was the shaft at that time?

A. It was close to nine hundred feet.

Q. And you were sinking it to get it still deeper?

A. Yes, sir.

Q. Who was with ,you, Mr. Peterson, who else

was with you at that time ?

A. Oh, my partner was an Italian.

Q. Do you remember his name ?

A. His name was Joe Leon.

Q. Who else?

A. There was John Jackson and John Arthur,

Q. Did the}^ have another drill?

A. They were on the second machine, yes, sir.

Q. Who else?

A. Knute Hansen and Ole Linge on the third ma-

chine.

Q. About how much space was there down at the

bottom of the shaft where the men were working ?

A. About nine feet wide and 23 feet long.
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Q. Now, Mr. Peterson, while you and these men

were engaged down there sinking this shaft on the

morning of August 5th, 1903, what happened that

was out of the ordinary and unusual?

A. The skip came down.

Q. Did the skip in coming down hurt anybody?

A. Yes, sir, two men were killed.

Q. Do you know who they were?

A. That was Ole Linge and Joe Leon.

Q. Were you hurt?

By Mr. COBB.—We object to that as irrelevant

and immaterial.

(Objection sustained.)

(By Mr. JENNINGS.)

Q. You say, Ole Linge was killed, did you see

his dead body ? A. Yes, sir.

By Mr. JENNINGS.—I think I might ask this

witness whether he was hurt and what he did and

what he saw.

By the COURT.—T don't think it makes any dif-

ference whether this man was hurt or not so far as

this case is concernwl. Whatever he saw with rela-

tion to Ole Linge would be quite competent.

(By Mr. JENNINGS.)

Q. Did you see Ole Linge after the skip came
down? A. Yes, sir.
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Q. In what condition was lie I

A. He was dead.

Q. About how long after the skip down that you

saw him ?

A. I don't know how long. I was unconscious.

Q. You were unconscious ? A. Yes, sir.

Q. As soon as you recovered consciousness, I un-

derstand you discovered Ole Linge there?

A. Yes, sir. I felt him.

Q. Was there any light there at the time?

A. No, sir.

Q. Was a light brought? A. Yes, sir.

Q. What did you see after the light was brought

with reference to Ole Linge?

A. I saw his dead body.

Q. Before you lost consciousness what was Ole

Linge doing at the last time you saw him?

A. He was running the machine.

By Mr. COBB.—We object to testimony of that

kind for the reason that it is immaterial and irrele-

vant to any issue in this case. There is no issue

made except the death of Ole Linge and What caused

it. They plead that he lost his life at the bottom

of the shaft on the morning of the 5th day of August,

1903. That is admitted in the answer. I don't see

why counsel wants to take up so much time to go

down to the bottom of the shaft when it doesn't throw
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any light to the jury. The basis of my objection is

that it is irrelevant and immaterial to any issue in

the case.

By Mr. JENNINGS.—Tt is not admitted in the

pleadings. It was admitted that Ole Linge was

killed in the shaft, but it is not admitted that the

skip killed him.

By the COURT.—I don't think it is admitted. It

is admitted that he was killed at the bottom of the

shaft but it is denied that he was killed by the skip

in the allegation of the complaint. I overrule the

objection.

(By Mr. JENNINGS.)

Q. Where was Ole Linge and what work was he

on the last time you remember of seeing him before

you lost consciousness?

A. He was cranking the drill machine.

Q. How far from you was he?

A. About five or six feet.

Q. How many drill machines were there down

there at that time? A. Three.

Q. All in operation? A. Yes, sir.

Q. State what was the condition in the bottom

of the shaft in regard to noise?

A. The noise was so loud that we could not speak

to each other for the noise of the machines.
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Q. Yon refer to the noise made by the machines ?

A. Yes, sir.

J. B. HEYBITEN, witness for the plaintiff, being

first duly sworn, on oath testified as follows

:

(By Mr. JENNINGS.)

Q. Mr. Heyburn, you are Deputy Marshal?

A. Yes, sir.

Q. Do you remember at the last trial of this case

being armed with a subpoena for Knute Hansen?

A. Yes, sir.

By Mr. COBB.—We object to the question as

being incompetent, irrelevant and immaterial and

not the best evidence. The subpoena itself is the

best evidence.

By the COURT.—I will overrule the objection.

(By Mr. JENNINGS.)

Q. Do you remember where he was working the

first time you subpoenaed him at the time of the tak-

ing of the deposition before the last trial?

A. I think he was working up in the basin, if I

remember right.

Q. Did you have a subpoena for him at the last

trial of the case ? A. Yes, sir.

Q. Did 5^ou find him?

A. I did.
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Q. At the last trial of this case did you find him

there ?

A. I don't remember. I served the subpoena on

him.

Q. That was a subpoena to take a deposition;

have you had any subpoena in this case ?

A. I have one at the present time.

Q. Has it been returned to the Court?

A. I haven't made my return yet. It was re-

turnable at ten o'clock, I haven't w^ritten it out yet.

Q. Haven't you been able to find him?

A. I haven't.

Cross-examination.

(By Mr. COBB.)

Q. When did you receive this subpoena?

A. This particular one, the one I have now I re-

('eived yesterday. I returned one unfound yester-

day that I received three or four days ago. It was

returned yesterday. I had to return in "unfound."

Then the new one was issued.

Q. Where did you look for him?

A. In Douglas, Treadwell and Juneau.

Q. Where?

A. In Juneau and over on the Island.

Q. You didn't go beyond five miles from here, did

you?
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A. No. Treadwell is as far as I have gone. I

didn't go into the mountains at all.

By the COURT.—Q. Did you inquire for him ?

A. Yes, sir, I made inquiries every place that I

knew anybody that knew him.

(By Mr. COBB.)

Q. What was the result of your inquiries?

A. Well, he has been seen here some place on the

Island, but I could not find him.

Q. When, within the last two or three days ?

(By Mr. JENNINGS.)

Q. You are referring to Nels Nelson, aren't you?

A. Well, I get the witnesses mixed up. I was

entirely mixed on the names. I will have to take

back my testimony.

By the COURT.—Q. Mr. Heyburn, have you

talked with any one about this Knute Hanson?

A. Yes, sir. What I want to explain is in regard

to this second subpoena. This is the subpoena that

I returned yesterday for Knute Hanson as well as

these others. I simply had the names mixed in my
mind.

(By the COURT.)

Q. In regard to this Knute Hansen he is the one

whose deposition was wanted ?
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A. I simply made inquiries for him at Juneau,

Treadwell and Douglas.

Q. What information did you get?

A. I didn't find an}^ one that knew anything

about him.

Q. Or had seen him ? A. No, sir.

Q. Did you find out anything about him?

A. No, I didn't find out when he was here last.

Q. You were unable to find him?

A. Yes, sir.

(By Mr. COBB.)

Q. Did you inquire at the mines up in the basin ?

A. No, I did not.

Q. You didn't inquire anjrvvhere further than

Juneau and Douglas Island? A. No, sir.

By Mr. JENNINGS.—If the Court please, I offer

the deposition again.

By Mr. COBB.—We make the same objection to

it. It is not shown that the witness is beyond the

reach of subpoena.

By the COURT.—I think, at least, you should

show that he is not in any place in the vicinity of

Juneau. Mr. Heyburn says that he has not found

out if he is in the basin. We will take a recess of

ten minutes and in the meantime you had better have
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Mr. Heyburn telephone and see if the man is not

in the basin.

Whereupon the Court took a recess of ten minutes.

PETER CAELESON, a witness for the plaintiff,

being first duly sworn, on oath, testified as follows

:

(By Mr. JENNINGS.)

Q. What is your name, Mr. Carleson?

A. Peter Carleson.

Q. Where do you live ? A. Juneau.

Q. How long have you lived here?

A. About nine years.

Q. Do you know a man by the name of Knute

Hansen? A. I do.

Q. When did you see him last?

A. I don't recall, but it was last summer some-

time or else in the fall, I could not exactly say.

Q. On what occasion did you see him, what was he

doing ?

A. He was working up at the Alaska-Juneau.

Q. Do you whether he quit working there?

A. I had a letter from the foreman at Copper

Mount.

By Mr. COBB.—We object to the letter.

By the COURT.—He asked you simply if you

kiiow whether he was working there yet. Is that tlie

question ?
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By Mr. JENNINGS.—I withdraw the question.

Q. Do you know whotlior ho is working? in the

basin ?

A. He is not.

Q. Do you know where he is working ?

A. Well, this foreman at Copper Mount

—

(Objected to by counsel for the defendant as hear-

say.)

(By Mr. JENNINGS.)

Q. Do you know when he left here?

A. Yes, sir.

Q. When?

A. He left last summer sometime.

Q. Did you see him go aw^ay ? A.I did.

Q. Have you ever seen him since that time?

A. No, sir.

Q. Have you ever heard from him?

A. Well, I had a letter saying that he went down

to Copper Mount.

Q. Have you ever seen him around Juneau at all

since? A. No, sir.

Q. Never heard of his being in this neighborhood ?

A. I haven't.

Q. Have you heard of his Ijeing nearer here than

Copper Mount?



66 Alaska-Treadwell Gold Mining Company

(Testimony of Peter Carleson.)

(Objected to by counsel for the defendant as lead-

ing. Objection sustained.)

(By Mr. JENNINGS.)

Q. You say you saw him go away ?

A. I did.

Q. Have you ever heard of him since directly or

indirectly? A. I have, yes, sir.

Q. Where from?

A. From down at Copper Mount.

Q. Have you heard of him being in the States ?

A. I could not say.

Q. I don't mean have you heard from him, but

have you ever heard of this man being in Montana

at any time ?

(Objected to by counsel for the defendant as hear-

say.)

(Objection overruled. Exception.)

A. This man, Knute Hansen, I haven't heard of

his being away from Copper Mount.

Q. You saw him go away from here?

A. I did, I was down to the boat.

Cross-examination.

(By Mr. COBB.)

Q. Mr. Carleson, that is since the last term of

this Court?
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A. It was just about that time when the last

Court was. I eould not say exactly the time.

By the COURT.—Q. Was it before the last trial

of this case?

A. I don't remember, but I think he was here on

the last trial, this Hansen.

(By Mr. COBB.)

Q. Mr. Carleson, you have been up at Berner's

Bay a considerable time this summer, have you not?

A. Yes, two or three times.

Q. Spent considerable time up there; when did

you come down?

A. Oh, from one boat to the next, that is the long-

est that I have ])een there.

Q. You don't know of your own knowledge but

what Mr. Hansen is within one hundred miles of this

Court?

A. I couldn't say of my own knowledge whether

lie was or not.

Redirect Examination.

(By Mr. JENNINGS.)

Q. You keep a saloon? A. Yes, ^r.

Q. When he comes aroiuid he generally comes to

your place, does he not?

A. He generally does, yes, sir.

Q. He is a countryman of yours, isn't he?
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A. He is a Norwegian and I a Swede, it is pretty-

near the same thing.

(By the COURT.)

Q. How far is it from here to Copper Mount?

• A. I couldn't say for sure.

Q. Is it a hundred miles?

A. I couldn't say.

By Mr. JENNINGS.—I will offer this deposition

again.

By the COURT.—I will permit you to read it.

(Defendant excepts.)

(Paper, being picture of a shive wheel, marked

for identification. Plaintiff's Exhibit No. 9, and of-

ferd and received in evidence.)

P. J. TAYLOR, a witness for the plaintiff, being

first duly sworn, on oath, testified as follows:

(By Mr. JENNINGS.)

Q. Please state your name.

A
Q
A
Q
A

Q

p. J. Taylor.

Where do you reside, Mr. Taylor?

In Juneau, at present.

What is your occupation?

Carpenter.

Where were you residing and what was your

occupation on the 4th and 5th of August, 1903 ?
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A. Carpenter at Treadwell.

Q. A carpenter at the Treadwell mine?

A. Yes, sir.

Q. By whom were you employed?

A. By the Treadwell Gold Mining Company.

Q. Are you familiar with the construction and

appearance of the hoist-house at that mine?

A. Yes, sir.

Q. And the method of hoisting ore out of the

mines? A. Yes, sir.

Q. What was that being done by means of, what

did they use to do it ?

A. They used a hoist engine.

Q. What else? A. Just a skip.

Q. What was the skip attached to?

A. Just to a wire cable.

Q. Where did the wire cable go after being at-

tached to the skip, what became of the wire cable ?

A. It ran to the top of the gallows frame over the

shive wheel and down to the hoist engine.

Q. Was there any drum used ?

A. There is a drum on the engine.

Q. Mr. Taylor, I hand you a plan. I will ask

the stenographer to mark it for identification.

(Marked for identification Plaintiff's Exhibit No.

10, second trial.)
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(By Mr. JENNINOS.)

Q. I will ask you to look at that and state whether

or not it is a general—state what that is a general

representation of ?

A. It resembles the Treadwell shaft and shaft-

house.

Q. What was it intended to represent, who made

that? A. I did.

Q. What ^yas it intended to represent?

A. The Treadwell shaft-house.

Q. Is it intended to represent anything in con-

nection with the hoisting of the ore ?

A. Yes, sir.

Q. Does it substantially and correctly represent

that?

A. It does to a certain extent. It is not exact.

Q. I understand by that that it is not drawn ex-

actly to a scale? A. No, sir.

(Plaintiff's Exhibit No. 10 offered in evidence by

counsel for the plaintiff.)

(Objected to by counsel for the defendant as it

is not shown to be correct representation of the origi-

nal and is incompetent, irrelevant and inmiaterial,

and it is apt to mislead the jury.)

By Mr. JENNINaS.—We offer this to illustrate

this man's testimony as it goes along. We don't

claim that it is drawn to a scale. We offer it as
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showing in a general way the original and the general

position of things over there.

By the COURT.—Mr. Taylor, does this represent

the general plan of operation of that cable and the

hoist? A. Yes, sir.

Q. You say it is not drawn to scale %

A. No, sir.

Q. Is it correct, so far as the relative positions of

things, the cable, shive wheel and the drum of the

engine are concerned?

A. It is as close as a person could come to it with-

out measuring it.

By the COURT.—I will admit it simply as a gen-

eral representation of the relative position of the

machinery and things.

(Defendant excepts.)

By Mr. JENNINGS.—Just step down in front of

the jury, Mr. Taylor.

Q. What does line AB represent?

A

Q
A

Q
A

Q
A

The cable.

What does line BC represent?

The shive wheel.

What does D represent?

The drum of the engine.

What does line DC represent?

The cable.
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Q. The same cable that passes over the shive

wheel? A. Yes, sir.

Q. What does the word "roof" represent?

A. The roof of the hoist-house.

Q. What does the words "side of house" repre-

sent? A. The side of the hoist house.

Q. How many compartments were there, Mr. Tay-

lor, in the Treadwell shaft?

A. There were four.

Q. What were they?

A. Four compartments.

Q. What were they used for?

A. Two for hoisting ore, one for the man skip,

and the other, T think, was used for a pump.

Q. What was the compartment next to the man-

way; man skip, what was that used for?

A. An ore skip on one side

—

(Hands witness drawing.)

Q. Is that a substantially correct representation

of the shaft over there ?

A. Yes, sir, it shows the compartments.

By Mr. JENNINGS.—I offer this in evidence.

By Mr. COBB.—Before I make my objections to

it I will ask permission to ask the witness a question

or two in regard to it.

By the COURT.—You may do so.
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(By Mr. COBB.)

Q. Is this plan drawn to scale ?

A. No, sir.

Q. At the time you made it were present at the

shaft? A. No, sir.

Q. You simply made it from your recoUeetion of

the shaft as you saw it last, did you ?

A. Yes, sir.

Q. How long since you had seen the shaft at the

time you made it?

A. It could not have been over a month.

Q. At the time you were working there you were

a carpenter? A. Yes, sir.

Q. You never examined the shaft for the par-

ticular purpose of making a drawing of it?

A. No, sir.

Q. You cannot say that that is drawn to a scale

or anything more than from your recollection?

A. Yes, sir.

By Mr. COBB.—We object to it as being incom-

petent, irrelevant and immaterial and not such a

drawing as is entitled to go in evidence to a jury,

it not being shown to have sufficient similarity to the

matter it intends to represent.

By Mr. JENNINGS.—It is for the same reason,

for the same purpose that I offered the other. I
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don't claim it to be strictly accurate, simply a map

showing four different compartments. I propose

to use this in illustrating how the thing was operated.

That is all. We don't claim that it is absolutely ac-

curate.

(By the COUET.)

Q. Does that show the relative position of the

various compartments in the shaft?

A. Yes, sir.

By the COURT.—I overrule the objection.

(Defendant excepts.)

(Received in evidence as Plaintiff's Exhibit No.

11.)

(By Mr. JENNINaS.)

Q. I now hand you a paper which the stenog-

rapher has marked for identification, Plaintiff's Ex-

hibit No. 12 ; I will ask you what it represents.

A. It is a side view of a shaft underground.

Q. The side view of a shaft as it goes down into

the ground? A. Yes, sir.

Q. A vertical section of a shaft ?

A. Yes, sir.

Q. Did you draw this j^ourself ?

A. Yes, sir.

Q. I understand that you don't claim that this is

stricth^ accurate, simply showing different compart-

ments going down into the earth?
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A. Yes, sir.

(Plaintiff's Exhibit No. 12 for identification of-

fered in evidence by the plaintiff.)

By Mr. COBB.—1 will ask permission to ask a few

(juestions touching it before we make our objections.

By the COURT.—You may.

(By Mr. COBB.)

Q. When did you draw this, the same time you

drew the other? A. Yes, sir.

Q. How long since you had been in the shaft?

A. 1 don't remember.

Q. More than a month?

A. At least a month.

Q. It might have been more than a month ?

A. Yes, sir.

Q. How much longer? A. I couldn't say.

Q. How did you go down?

By Mr. JENNINGS.—I object to that, *'how did

he go down?"

By the COURT.—I think that is competent.

By Mr. JENNINGS.—I want it understood that I

don't oifer that as a drawing of the shaft, simply

I propose to use it in connection w4th illustrating the

witness' testimony. T have got to have a vertical

part and a surface part. I simply propose to do that
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by putting the paper marked exhibit 10 on the top

of this surface plat here and the vertical plat down

beneath simply to show how the skip goes down into

the earth. I can imagine how anybody could draw

such a thing as that.

By the COURT.—If anybody drew it it would not

be competent. To be competent it must in a gen-

eral way represent what it purports to and it must

be drawn by someone who knows something about

it.

(By Mr. COBB.)

A. Mr. Taylor, does that plat that you have drawn

there, does the shaft inside look anything like that

at all? A. That is a side view.

Q. I mean the side view, does it look anything

like that? A. Something.

Q. Have you shown the guides in there?

A. No, sir.

Q. Have you shown all the timbers?

A. No, sir, except the one side.

Q. Have you shown all the timbers on one side ?

A. I think so.

Q. The guides are timbers, aren't they?

A. The guides aren't on the side.

Q. Where are they? A. In the center.
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Q. In this drawing what is the distance from the

line underneath the figures '*lst" and the next line

below, what is that distan-ce?

A. It is not scaled.

Q. I am not asking you whether it is scaled or

not?

A. Do you mean on the paper or on the shaft ?

Q. Do they represent the same thing ?

A. In the shaft it is about 6 feet.

Q. What is the distance in width ?

A. As near as I remember about four feet.

Q. You have got these square, haven't you?

A. Pretty nearly square.

Q. It isn't drawn to scale?

A. No, sir.

Q. You had not seen it for some time before ?

A. Some time, yes.

Q. As a matter of fact is it in any sense a correct

representation of that shaft?

A. It was never supposed to be a correct repre-

sentation of the shaft.

By Mr. COBB.—It is incompetent. The only ef-

fect whatever that it would have would be to misin-

form the jury as to the conditions there instead of

informing them.
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By Mr. JENNINGS.—Counsel knows very well

and the Court knows very well that this is not of-

fered with any view at all of showing a correct repre-

sentation of that shaft. I am willing for the Court

to instruct the jury, and ask the Court to instruct

the jury that these papers are not to be taken as

a correct representation of the shaft at all. They

simply represent the perpendicular hoist, how the

ore is hoisted out of the mine.

By the COURT.—I think I will sustain the ob-

jection.

(Plaintiff excepts.)

(By Mr. JENNINGS.)

Q. Mr. Taylor, you are now holding Plaintiff's

Exhibit No. 11, it has been introduced in evidence;

if the Court please, I am now holding Plaintiff's

Exhibit No. 10, second trial, received in e^ddence.

Now, I will ask, Mr. Taylor to adjust No. 10 to No.

11, and just show how the hoist went into the shaft?

(Witness does as requested.)

(By Mr. JENNINGS.)

Q. Am I holding it right ? A. Yes, sir.

Q. Was the line AB just as the cable would go

down in that compartment there ?

A. Yes, sir.



vs. Z. R. Cheney. 79

(Testimony of F. J. Taylor.)

Q. And down underneath here is the vertical part

of the shaft ? A. Yes, sir.

(Witness returns to the witness-stand.)

By Mr. JENNINGS.—If the Court please I would

like to submit this to the jury.

(Jury examines exhibits.)

(By Mr. JENNINGS.)

Q. You say you were a carpenter over there at

the Treadwell mine on the morning of the fifth of

August? A. Yes, sir.

Q. As a carpenter did you have occasion to do

anything over there at the Treadwell mine with ref-

erence to a shive wheel over the ore compartment

next to the man way ? A. Yes, sir.

Q. What did you do with reference to any wheel

that was located there?

A. I took one down and put another one up.

Q. I mean after the accident on the 5th of Au-

gust, did you put one up there, too ?

A. No, sir.

Q. Did you take one down?

A. Yes, sir, in fact sometime after the accident.

Q. What did you do right after the accident?

A. Took a shive wheel down.

Q. How long after the accident?

A. The next morning.
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Q. How did you come to take the shiye wheel

down? A. I got orders from the foreman.

Q. Who was the foreman?

A. Mr. Carpenter.

Q. What was he foreman of?

A. Foreman of general construction.

Q. State what relation he bore to you.-

A. He was my superior.

Q. Your superior officer? A. Yes, sir.

Q. Who helped you take down this wheel on the

morning after the accident?

A. I don't know who else besides Mr. Carpen-

ter. I don't know who the men were.

Q. Mr. Carpenter went up himself, did he?

A. Yes, sir.

Q. Describe the condition of the wheel that you

took down?

A. Between three and four feet of the rim of

the wheel was broken out.

Q. Just step down before the .jury, Mr. Taylor.

I hand you Plaintiff's Exhibit No. 9 that has been

received in evidence; what do you mean by three or

four feet of the wheel being broken?

A. The wheel was broken from one spoke to the

end of the second spoke.

Q. What do yoti mean by rim?

A. The perimeter, I suppose.



vs. Z. R. Cheney. 81

(Testimony of F. J. Taylor.)

Q. The whole thing? A. Yes, sir.

Q. The whole circumference ?

A. Yes, sir.

Q. How large a wheel was that?

A. I think six foot, and probably a little over.

Q. What did you observe at either end of this

break?

A. Some rivet holes in one end.

Q. How many?

A. I think there was one and part of two others.

Q. That was at the end of the break?

A. At the end, yes, sir.

Q. Do you remember how many spokes that wheel

originally had? A. Yes, sir.

Q. How many? A. Six.

Q. Did you ever see that wheel before this acci-

dent? A. Yes, sir.

Q. When ? A. A few weeks before that.

Q. How did you come to see it then?

A. I put it up there.

Q. You put it up there? A. Yes, sir.

By Mr. COBB.—I object to leading the witness.

(Objection overruled.)

(By Mr. JENNINGS.)

Q. How did you come to put u]) that wheel

two or three weeks before the accident?
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A. I had orders from the foreman to do so.

Q. What foreman? A. Carpenter.

Q. What was the name of the gentleman that or-

dered you to put it up ? A. Mr. Carpenter.

Q. The same one that you have just spoken

about ? A. Yes, sir.

Q. Did he assist you to put it up?

A. Yes, sir, he was there. I don't know whether

he assisted me or not.

Q. Do 3^ou know where Mr. Carpenter is?

A. I am not sure. I haven't seen him for some

time.

Q. When was the last time you saw him ?

(Objected to by counsel for the defendant as ir-

relevant and inmiaterial.)

(Objection sustained. Plaintiff excepts.)

(By Mr. JENNINGS.)

Q. What was the condition of the wheel when you

put it up there two or three weeks before the acci-

dent?

(Objected to by counsel for the defendant unless

he can show that it is the same wheel that was

broken.)

By the COURT.—He is testifying that it was the

wheel that was broken.

Q. What was its condition, Mr. Taylor ?
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A. There was a patch on the rim of it.

Q. Did you notice a break on the rim of that

wheel? A. Yes, sir.

Q. Just step down before the .jur3Tnen, Mr. Tay-

lor.

(Witness goes in front of the jury-box.)

Q. Where was the break; what I mean is what

part of the wheel was the break in?

A. The upper part.

Q. What do you call the upper part?

A. On the center of the flange.

Q. AVhat do you call the flange, is it represented

on the picture at all ?

A. In that cross-section.

Q. I understand you to say that a part of one of

those flanges was broken? A. Yes, sir.

Q. Describe that break; how long was it?

A. I should say a foot or probably a little more.

Q. How deep was it?

A. Nearly the full depth of the flange.

Q. State whether or not the break extended l)e-

low the top of the cable as it lay in the groove ?

A. Yes, sir.

Q. Are you positive of that, Mr. Taylor?

A. Yes, sir.

Q. How was it patched ?
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A. A piece put on the outside and riveted through

the flange.

Q. You say a piece was put on one side of the

flange ? A. Yes, sir.

Q. State about how long the piece was that was

put on the flange ?

A. I should say close to two feet long.

Q. Where was that break and that patch with

reference to the spokes of the wheel ?

A. It was close to one spoke, say about one-third

across the space between two spokes.

Q. Well, I want to get a little more definitely

how that wheel was repaired, how deep was that

patched piece that was put over it *?

A. I should say about four inches, maybe a little

more.

Q. Do you know whether or not it extended clear

under the groove and on to the other side and was

attached there ?

A. It was not attached there. It was below the

break.

Q. Was it clear under?

A. Clear around, no, sir.

Q. Do you know what that patch was made of?

A. I should say that it was boiler iron.

(By Mr. COBB.)

Q. Do you know ?



vs. Z. R. Cheney. 85

(Testimony of F. J. Taylor.)

A. I am not positive. I know it was not cast iron.

By Mr. COBB.—We object.

By the COURT.—Objection sustained.

(By Mr. JENNINGS.)

Q. To the best of your belief what was if?

By Mr. COBB.—We object as incompetent, irrel-

evant and immaterial.

By the COURT.—What you ask him for is some-

thing that as a carpenter he could not be expected to

know and you have not qualified him to testify as to

what in his judgment it would be. I might go out

and see something that looked to me something like

iron and it might be steel.

By Mr. JENNINGS.—If a man testifies to the

best of his knowledge and belief isn't that evidence

to go before the jury for what it is worth ?

By the COURT.—It isn't worth anything unless

the man is qualified to testify what the character of

the metal is.

(By Mr. JENNINGS.)

Q. Was this patch that was put on there made of

wood ? A. No, sir.

Q. Was it made of brass ?
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(Objected to by counsel for tlie defendant as lead-

ing the witness.)

(Objection sustained.)

(By Mr. JENNINGS.)

Q. What metal was it made of so far as you

know, what did it look like ?

(Objected to by counsel for the defendant as in-

competent, irrelevant and immaterial what it looked

like.)

(Objection sustained. Plaintiff excepts.)

(By Mr. JENNINGS.)

Q. What do you think it was?

By Mr. COBB.—We object to what he thinks.

(Objection sustained. Plaintiff excepts.)

(By Mr. JENNINGS.)

Q. Was it metal or wood, I will ask you that, was

it metal or wood ? A. It was metal.

Q. Mr. Taylor, state whether or not the piece that

was broken out and laid back in this broken place

was riveted to the patch ? A. Yes, sir.

Q. Of what metal if .you know was that wheel

made? A. I believe it was cast iron.

By Mr. COBB.—We object to that unless he

knows. He says he believes it was cast iron.

By the COUPT.—Do you know what it was?



vs. Z. R. Chcncif. 87

(Testimony of F. J. Taylor.)

A. I knew at the time, I suppose.

Q. Do you know what it was?

A. I knew then, but I am not sure now what it

was.

By the COURT.—I will sustain i\\Q objection. It

may be striken out.

(By Mr. JENNINGS.)

Q. Do you know cast iron when you see it?

A. Yes, sir.

Q. I will ask you if that wheel was cast iron ?

By Mr. COBB.—We object to that question rntil

the witness is further qualified.

(Objection sustained. Plaintiff excepts.)

(By Mr. JENNINGS.)

Q. Did you notice any difference between the

metal that (K)mposed the wheel and the metal that

composed the patch ? A. Yes, sir.

Q. It was a different kind of metal, was it?

A. Yes, sir.

Q. Mr. Taylor, did you ever take down anv ollioi*

wheel from the Treadwell hoist ?

(Objected to by the counsel for the defendant as

irrelevant and immaterial.)

By Mr. JENNINGS.—If the Court please I would

like to submit my authority on that question if the
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Court wants to hear it. I have got a direct authority

on it.

By the COURT.—That is, do you mean did he tal^e

down am^ other wheel ?

By Mr. JENNINGS.—Yes, sir. I propose to

show by this witness that he did take down another

wheel cracked across the perimeter and these people

knew it.

By the COURT.—I will hear your authorities.

(The jury is excused.)

By the COURT.—I understand that you desire to

show that this witness has taken down another shive

wheel besides the one in controversy and the purpose

of it is to show the negligence of the company.

By Mr. JENNINGS.—The complaint alleges that

the shive wheel was totally unfit for the purpose for

which it was used. Mr. Kenzie has sworn that it was

the same wheel that had been there for years. I

want to show by this witness that by actual knowledge

of those parties those shive wheels were not sufficienl

to sustain any such weight.

(After argument.)

By the COURT.—I think you would have a right

to show what strain that wheel was built to carry;
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what strain the machinery had carried, what was on

it at the time, the condition of the wheel, how^ it was

broken, when it was broken and how that break

would w^eaken it, but I don't believe that it was com-

petent to show^ that some other wheel was broken

even though it be of the same make and the same size

and dimensions. I will sustain the objection.

(Exception.)

(Jury returns after the argument of the question

of law.)

(By Mr. JENNINGS.)

Q. Mr. Taylor, do you know over what compart-

ment the shive wheel was that was broken and taken

down by you right after the accident"?

A. It was the one next to the man way, the man

skip.

Q. Ore compartment, next to the man way %

A. Yes, sir.

Q. State whether or not that is the same compart-

ment over Avhich you had previously put up this

patched wheel % A. Yes, sir.

Q. How^ did you come to put up this patched

w^heel? A. I got orders to do so.

Q. What did you do in putting up this patched

wheel, what were the circumstances %
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A. We merely took it up there and put it in posi-

tion.

Q. Did you have to move anything else to put it

in position?

(Objected to by counsel for the defendant as lead-

ing, and incompetent and irrelevant.)

(Objection sustained. Exception.)

(By Mr. JENNINGS.)

Q. A¥asn 't there already a wheel there *?

(Objected to by counsel for the defendant as in-

competent, irrelevant and immaterial.)

By the COURT.—What is the difference whether

there was any other wheel there or not? You cer-

tainly could not put two wheels in the same place.

(Plaintiff excepts.)

Cross-examination.

(By Mr. COBB.)

Q. Mr. Taylor, how long did you work at Tread-

well?

A. I worked there close to a year altogether.

Q. How long were you employed there at the

employment that you were engaged in in August,

1903?

A. I was there from sometime in April to near

the first of January.
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Q. Where did you work?

A. I was employed all over the whole plant from

the Ready Bullion to the Treadwell.

Q. How many hours altogether as near as you

ran recollect, did you spend up in this shaft-house ?

A. I couldn't say at all.

Q. You were not there any great portion of your

time ? A.I was there several times.

Q. You never had any continuous work up there,

did you ? A. No, sir.

Q. You stated a while ago that the break in the

wheel that you noticed on the morning after the acci-

dent, that was through the place that had been re-

paired, didn't you? A. Yes, sir.

Q. How many men did it take to handle that

wheel ?

A. It depends upon what position it is in.

Q. In taking it down?

A. There was probably five or six men there alto-

gether.

Q. They had just as good opportunity to observe

the break as you did, didn't they?

A. I don't think they did.

Q. Why not?

A. As soon as it was taken down they were

through with it, and I worked on it after it was taken

down.
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Q. Did you begin your work on it immediately?

A. As soon as possible after it was taken down.

Q. As a matter of fact sometime elapsed didn't

it?

A. It was a few minutes, as soon as I could get

my tools.

Q. Wasn't a piece knocked out of it before you

got your tools ?

A. It was not broken from the time it was taken

down to the time I began working on it.

Q. How do you know ?

A. Because I was there all the time.

Q. Were you looking at it all the time?

A. Yes, sir.

Q. Where did you get the material that you

made the box from? A. Bight there.

Q. Who piled it there?

A. It was there for months.

Q. What time did you box it ?

A. In the forenoon.

Q. What time?

A. I couldn't say what time it was.

Q. How do you know that it was in the forenoon ?

A. It was my recollection.

Q. You don't know whether it was six o'clock or

eleven o'clock do you?
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A. Certainly, I know it wasn't six o'clock.

Q. Was it eleven? A. It might have been.

Q. Was it 55 minutes to 12 %

A. It was possible it was.

Q. As a matter of fact it might have been in the

afternoon, might not it?

A. No, sir.

Q. What makes you say it wasn't?

A. Because I boxed it up before I left.

Q. What time did you go up there ?

A. After seven o'clock in the morning.

Q. What time after seven o 'clock ?

A. About seven o'clock.

Q. You say it might have been as late as 55 n;in-

utes to twelve ? A. It might have been.

Q. Now, Mr. Taylor, where have you been work-

ing since then ?

A. I was up at the Government post at Haines

Mission for several months, and I worked around

Douglas for several months, and have been in Juneau

this smnmer.

Q. You have considerable feeling against the

Treadwell Company, haven't you?

A. I can't say that I have.

Q. Now, these plans that you drew here, Mr. Tay-

lor, when did you draw those?
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A. Shortly before the last term of court.

Q. At whose request did you draw them?

A. Mr. Cheney's.

Q. Did you assist him in the prosecution of this

case, is that the purpose for which you drew them?

A. Yes, sir.

Q. The last term of this court convened in May

last, didn't it?

A. I think not, not when I was here.

Q. What time was it ?

A. It was on in June before I was here.

Q. Did you draw them in May then or in June ?

A. Shortly after I came over from the Island, I

am not sure what time I came over.

Q. That was about the time you drew them?

A. Yes, sir.

Q. You say that you cannot say that you have

any feelings of enmity against the Treadwell Com-

pany ?

A. Nothing particularly against them at all.

Q. Have you any feeling against its manage-

ment?

A. Well, I have a little feeling against the man-

ager.

Q. I will ask 3^ou if it is not a fact that you had a

conversation with Mr. Frank Bach since the last
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term of this court in which you stated to him that you

expected to do the company up on this trial ?

(Objected to by counsel for the plaintiff as not

stating time, place and persons present, it being an

impeaching question.)

(Objection sustained.)

By Mr. COBB.—I will ask to recall the witness

again.

By Mr. CHENEY.—I object to his stopping his

cross-examination in the middle.

By the COURT.—All you want to ask is the im-

peaching questions, I understand.

By Mr. COBB.—Yes, sir.

By Mr. JENNINGS.—If you want to recall him

to lay impeaching questions we cannot object to that.

Redirect Examination.

(By Mr. JENNINGS.)

Q. Mr. Taylor, Mr. Cobb asked you if it might

have been fifty-five minutes to twelve before you be-

gan boxing the wheel, and you answered, "Yes," and

now I will ask you irrespective of the time that it was

state whether or not you were in plain sight of that

wheel all the time from the time you took it down to



96 Alaska-Treadwell Gold Mining Company

(Testimony of F. J. Taylor.)

the time that it was boxed and put on the car on the

little tramway ?

A. I don't remember being out of sight of it from

the time it was taken down to the time it was crated.

It was sometimes afterwards that it was put on the

train.

Q. From the time it was taken down to the time

you finished crating it you were right there ?

A. Yes, sir.

Q. If anybody had knocked a piece out of it you

would have seen it ?

A. I don't see how I could have failed to see it.

(By Mr. COBB.)

Q. Who helped you crate it?

A. No one helped me, except that I got some one

to help me turn it over when I got through.

By the COURT.—Q. Who was that ?

A. I can't say, some of the miners probably.

Q. You don 't remember who assisted you in turn-

ing the wheel over? A. No, sir.

(By Mr. COBB.)

Q. Where was your carpenter shop?

A. The carpenter shop was near the 240 mill.

Q. Some little distance away ?

A. Yes, sir.
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Q. Could you say to the jury that after you eom-

menced boxing the wheel that you didn't go down to

the shop for anything ? A.I can.

Q. Do you now state positively that you recolle<?t

distinctly that you never went back to your shop for

any purpose during the time ? A. Yes, sir.

By Mr. JENNINGS.—I will now read the deposi-

tion of Knute Hanson.

Deposition of Knute Hanson read in evidence as

follows

:

Direct Examination.

(By ROBERT W. JENNINGS.)

Q. What is your name?

A. Knute Hanson.

Q. How old are you? A. Thirty.

Q. What is your business at present ?

A. Miner, I guess.

&. In whose employ ?

A. I am employed by the Treadwell.

Q. The defendant in this case, the Alaska-Tread-

well Mining Company ?

A. The Alaska-Treadwell Company, yes.

Q. Did you know Ole Linge in his lifetime?

A. No, I knowed him, that is I seed him about

four years ago, three or four years ago, something

like that.
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Q. Did you know Ole Linge at the time he was

kiUed?

A. Well, I was working with him, I seen him.

Q. Was that three or four years ago "?

A. No.

Q. Then you knew him when he was killed, didn't

you ? A. Yes, I knew him.

Q. How long had you known him when he was

killed?

A. I couldn't swear to the exact time; about a

year or so before the time he was killed, that is since

the first time I seen him ; a year or two I couldn't tell.

Q. Where was he killed?

A. At Treadwell.

Q. Whereabouts at Treadwell?

A. In the shaft.

Q. What shaft?

A. Treadwell shaft, main shaft they call it.

Q. At the bottom of the Treadwell main shaft?

A. That's what they call it.

Q. The bottom of the main shaft at the Treadwell

mine? A. Yes, sir.

Q. At Treadwell, on Douglas Island, Alaska?

A. Yes, sir.

Q. What was he doing?

A. He was working on a machine.
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Q. Machine drill?

A. Machine drill, yes, sir.

Q. State what relation—state who else was work-

ing on that machine drill at the time he was killed?

A. On the same drill ?

Q. Yes. A. I was.

Q. You were ? Who had charge of that machine

drill, you or he ?

A. Well, I was running the machine.

Q. You were running the machine drill and he

was your helper, wasn't he? A. Yes.

Q. Don't you remember that exactly? Were you

getting five dollars a day ?

A. Well, sir, I don't know exactly how to an-

swer.

Q. Were you getting four dollars a day ?

A. Well, I can't answer, I don't remember.

Q. You don't remember whether you were getting

four or five dollars a day ?

A. No, I can't say that for sure.

Q. Well, state as near as you can remember liow

much you were getting ?

(Objected to as incompetent, irrelevant and im-

material.)

(Objection sustained.)
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A. Well, I don't exactly remember what I was

getting—about

—

Q. Read that question to Mr. Gillette.

(Question repeated.)

A. About four dollars a day ; I guess about that.

Q. Do you know how much Ole Linge was get-

ting?

A. No, I don't know.

Q. Did you ever see him paid off ?

A. No, I never seen him.

Q. You and he were in charge of one machine

drill, and were operating it, were you not?

A. We were running it together, yes, sir.

Q. But you don't remember how much you were

getting? A. Yes, sir.

Q. And you don't remember how much he was

getting. Where did you board at that time, at the

time Ole Linge was killed?

A. At Treadwell boarding-house.

Q
A

Q
A

Q
A
Q

The cook-house, the boarding-house?

Yes, sir.

How much were you paying for your board?

That I don't know, I don't remember.

Don't remember? A. No, sir.

Where did you get your pay ?

Got it at the pay of&ce, at Treadwell.

Of the Treadwell company?
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A. Yes, sir.

Q. Who paid you?

A. Well, the man that handed me the money was

the paymaster.

Q. What was his name ?

A. Well, that I don't know either; don't remem-

ber his name—don't know what it was.

Q. When was Ole Linge killed?

A. Well, I couldn't say exactly when.

Q. Don 't know what year it was ?

A. No, I couldn't exactly say.

Q. Was it in the year 1905 ?

A. I couldn't swear to that.

Q. Let me refresh your memory a little ; was it in

the year nineteen hundred and four ?

A. I don't remember.

Q. Where have you been during all of the year

nineteen hundred and five? To refresh your mem-

ory a little and see if you can't locate the date, what

were you doing in the year 1905 ?

A. I guess I were mining part of the j^ear.

Q. Whereabouts ?

A. Well, I guess at the Alaska-Treadwell now.

Q. Whereabouts in the year 1905 have you been

mining ?

A. Well, mining at Douglas Island.
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Q. Who for? A. The Treadwell company.

Q. Who with? AVho has been your helper, who

has been your associates in that?

A. Well, I have been—I was helping myself part

of the time.

Q. Ole Linge wasn't helping you?

A. No, he wasn't helping me.

Q. Where were you mining in the year 1904?

A. Well, I was at Copper Mountain.

Q. All during the year 1904 ?

A. No. No, I was at Douglas Island part of nine-

teen hundred and four.

Q. Who were your associates and helpers?

A. I don't remember exactly.

Q. I will state for the benefit of counsel that I

was trying to assist this witness to recall when it

was Ole Linge was killed. And trying to refresh his

memory—he don't seem to have a very good one.

You don't remember any of the names of your asso-

ciates or helpers during the j^ear 1904?

A. No, I don't remember any; I haven't had any

helpers

—

Q. Or associates either ?

A. O, yes, I had.

Q. Was Ole Linge helping or associating with

you at that time ? A. 1905 ?
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Q. 1904? A. No.

Q. After Ole Linge was killed did you ever see

his body? A. Yes, I did.

Q. How long after he was killed ?

A. Well, I guess he was killed in the night time,

and I seen him the next day.

Q. Now, at the time Ole Linge was killed in the

bottom of this shaft of the Treadwell company, at

Treadwell on Douglas Island, who was working

there, who was on that shift ?

A. That is you mean in the bottom of the shaft ?

A. Well, it was myself, Ole Linge, Jackson, Nels

Peterson, John Arthuren and then a man I didn't

know his name.

Q. How far were you working from where Ole

Linge was working?

A. Well, that I couldn't say the distance; we

were both in the same place you might say, not much

of a distance.

Q. Attending the same drill, were you not?

A. Yes, sir, attending the same drill.

Q. What happened on that occasion?

A. I don't understand you.

Q. Well, tell in your own words what happened

on that occasion, at the time Ole Linge was killed ?

A. I don't know exactly, of anything that hap-

pened.
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Q. Were you knocked senseless ?

A. I was senseless, yes.

Q. You were suddenly knocked senseless ?

A. Yes, sir.

Q. When you recovered your consciousness, what

did you see ? A. Well, I was in the dark then.

Q. Well, what did you do^

A. I hollered for help.

Q. Was a light brought?

A. A light was brought..

Q. What was the first thing—how long after you

recovered consciousness before a light was brought f

A. After I come to?

Q. Yes?

A. Well, they was right there, right away as quick

as it could get there.

Q. After you recovered consciousness and after

the light was brought, what was the first thing you

saw?

A. Well, that I couldn't say exactly what was the

first thing.

Q. Did you see John Arthuren anywhere ?

A. No, he didn't

—

Q. Didn't 3^ou see him anywhere

?

A. No, he wasn't in the same end of the shaft

where I was working.

Q. Did you see Nels Peterson anyAvhere?
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A. Yes, I seen Nels.

Q. He was right there—was he conscious?

A. O, yes, he was conscious when I seen him.

Q. You didn't see Ole Linge there?

A. Yes, I seen Ole.

Q. State in what condition Ole was wh<3n you saw

him ? A. He was dead then.

Q. Lying pretty close to you, was he?

(Objected to as leading.)

Q. Well, I will change that. How far from you

was his bod,y when you recovered consciousness and

the light was brought?

A. I couldn't say—no distance whatever, just a

short—right by me.

Q. Well, state what else you saw in the way of

timbers or debris scattered around, debris, dirt and

ore, pieces of broken timbers, just rubbish—and what

else, did you see there?

A. Well, there was some timbers.

Q. Fallen down, were they?

A. Yes, sir.

Q. You are unable to state how much Ole Linge

was getting at that time, is that right?

A. No, sir.

Q. What were at that time the going wages of

machine men, drill men and helpers? How much

did the men get—what were the going wages?
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A. I don't know, I don't remember what they

were.

Q. Yon don't remember anything about it.

Well, now, did you ever hear anybody say what were

the going wages they were paying machine men there

at the time? A. No, I never heard it.

Q. And you are unable to state now what wages

you were getting, or what wages Ole was getting!

A. Well, I can't say for sure.

Q. Well, now, you say you can't say for sure.

Give us your best recollection on that subject

!

A. What I was getting?

Q. Never mind—you needn't answer that.

By Mr. CHENEY.—I want to ask you if the drill

men and helpers were getting more than they were

in the stope, were they not ?

A. Yes, they were getting more.

By Mr. JENNINGS.—Mr. Hansen, how long, at

the time Ole Linge was killed, how long had you been

working sinking a shaft in the Treadwell mine ?

A. You mean at that job ?

Q. Yes? A. In the same shaft?

Q. Yes?

A. Well, I couldn't say whether it was over a

month or a month, but if it was over a month it

wasn't much more, little over.
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Q. During that time—state if you know how long

Ole Linge had been working as a helper on that ma-

chine drill?

A. He started the same time I did.

Q. When you say '

' sinking a shaft,
'

' what do you

mean by that?

A. When I say sinking a shaft?

Q. Yes, what do you mean—that's a miner's

teiTTi? A. I mean going down.

Q. You mean digging the shaft deeper down into

the ground? A. Yes, that's what I mean.

Q. What was the object and purpose of digging

the shaft deeper down into the mine, into the ground ?

A. That's more than I know.

Q. Well, let me refresh your memory : Isn 't the

object of sinking it deeper to get more ore?

A. Well, very likely it is.

Q. Mr. Hanson, how many machine drills were

there in operation at the bottom of that shaft, sink-

ing the shaft, at the time Ole Linge was killed ?

A. There was three machines sinking.

Q. All the men on that shift with you were work-

ing sinking that shaft, weren't they?

A. Yes, them that was in the shaft.

Q. I will change the forni of that question : What
were the other men besides yourself, what were they

doing on this occasion ? What was their occupation ?



108 Alaska-Treadwell Gold Mining Company

(Deposition of Knute Hanson.)

A. Well, some of them was helpers on the ma-

chine, and some of them runners.

Q. All of them engaged in sinking the shaft?

A. Yes, sir.

Q. Mr. Hansen, what became of the dirt or ore

that you dislodged in sinking the shaft still deeper;

what would become of the ore the machine drills and

the picks and shovels and blasting would displace

in going down deeper into the shaft?

A. It was hoisted up.

Q. Up where?

A. In a bucket, up to the next level.

Q. How far was that—what level was that?

A. Well, I don't—I'm not sure whether they

called it the seven hundred or the 750, I couldn't say

that for sure.

Q. And then what became of it ?

A. It was there diunped into the skip chute.

Q. Skip chute or ore bin?

A. Well, they have a skip chute, and they take

the ore in a skip.

Q. Do I understand that it is taken in buckets up

to this seven-fifty level and dmnped into the skip

chutes, and the buckets were operated by hand ?

A. No, there was a hoist that hoisted them up.

Q. It was hoisted up? A. Yes, sir.



vs. Z. It. Cheney. 109

(Deposition of Knute Hanson.)

By Mr. CHENEY.—What level was this hoisting

on the small hoist you spoke of, Hansen?

A. It was on the six hundred—I don't know

whether it was the six hundred or the six fifty, I can't

say for sure.

Q. And that was what they called the small hoist

was it—the hoist that operated the small buckets

that went to the bottom of the shaft?

A. Yes, sir; that's the small hoist.

Q. And took the ore up to the ore bins?

Cross-examination.

(By Mr. MALONEY.)

Q. Where are you working now, Mr. Hansen ?

A. In the basin.

Q. The Treadwell company isn 't operating in the

basin, is it?

A. That's what I heard ; I don't know.

Q. That's the Alaska-Juneau Company up there,

isn't it?

A. I don't know; I heard it was the Treadwell

Company that operated it.

Q. Who hired you while you were employed in

this shaft you speak about, Mr. Hansen ?

Q. Working in the shaft you testified to ?

(Sgd.) KNUTE HANSON.
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Eead over, examined, corrected and sworn to in

my presence this 1st day of June, A. D. 1905.

[Seal] L. R. GILLETTE,

Notary Public in and for the District of Alaska, Re-

siding at Juneau therein.

United States of America,

District of Alaska,—ss. m

I, L. R. Gillette, hereby certify that on this 1st

day of June, A. D. 1905, at the hour of two o'clock

in the afternoon of said day, at my office in the

Lewis Building in the city of Juneau, I called thej

matter of the taking of the deposition of Knute Han-

son for hearing pursuant to the notice hereunto an^

nexed.

That at said time and place I was attended by

Messrs. Z. R. Cheney and Robert W. Jennings, tht

plaintiff and his counsel respectively, appearing forj

the plaintiff, and bj^ Messrs. Malony and Cobb rep-

resenting the defendant, and the witness Knutej

Hansen.

That thereupon the said Hansen was by me duly]

sworn to testify the truth, the whole truth and noth-

ing but the truth in the matter then in hearing, an(

he thereafter testified upon oral interrogatories of]

counsel for plaintiff and defendant as more fully ap-j

pears by the transcript of said deposition foregoing.!
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That thereafter I personally transcribed all of

said testimony, as taken down by me in shorthand

notes at the time, and the whole thereof, and the

foregoing twelve pages of written and typewritten

matter constitute a full, true, and correct transcript

thereof, and that thereafter and on the same day the

said witness Knute Hansen read the testimony so

transcribed, examined the same, corrected the same,

and made oath thereto as hereinbefore appears.

In testimony whereof I have hereunto set my

hand at Juneau, Alaska, this 1st day of June, 1905.

[Seal] L. R. GILLETTE,
Notary Public.

NELS PETERSON, recalled for the plaintiff:

Direct Examination.

(Mr. CHENEY.)

Q. Mr. Peterson, you stated in your examination

that on the night of August 4th, 1903, you were work-

ing in the bottom of the Treadwell shaft?

A. Yes, sir.

Q. And that Ole Linge was working there as a

helper on one of the machines ? A. Yes.

Q. Who was he helping? A. Mr. Hansen.

Q. Do you know the difference between the

wages of helpers and machine men? At that time

and at that place, was it 25c a day? A. Yes.
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Q. How much were you getting?

A. I was getting $4.00.

Q. And your helper ?

A. Three dollars and seventy-five cents.

Q. A day? A. Yes.

Q. When you say $4.00, Mr. Peterson, that al-

ways means $4.00 a day and you get your board %

A. Yes.

Q. Was that the same with the helper?

(Objected to by coimsel for the defendant as lead-

ing.)

Q. I mean to say the $4.00 is clear money?

A. Yes, sir.

Q. Three dollars and seventy-five cents is clear

money ? A. Yes.

Q. Three dollars and seventy-five cents a day

clear for the helpers, and $4.00 a day clear for the

machine men? A. Yes.

The COURT.—That is, you get that in cash, and

your board besides ? A. Yes.

Cross-examination.

(Mr. COBB.)

Q. Mr. Peterson, who w^ere you getting that

from ? At that time ?

Q. Who were you hired by?

1
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A. We were hired by

—

Mr. JENNINGS.—I object to that as not proper

cross-examination.

The COURT.—That is not responsive.

(Mr. COBB.)

Q. Who were you employed by ?

A. I was emploj^ed by Albion Bartello.

Q. Mr. Peterson, the wages of the men had been

increased shortly before this by Mr. Bartello, had

they not? A. I do not understand.

Q. I say, Mr. Bartello had increased the wages of

the men on that shaft shortly before this?

A. Oh, yes.

Whereupon, the trial of this case was adjourned

until Tuesday, December 19, 1905, 9:00 A. M.

F. J. TAYLOR, recalled for the plaintiff:

(Mr. JENNINGS.)

Q. Mr. Taylor, do you remember how wide .you

said that the patched piece that was put on that break

in the sheave wheel was?

A. I should say about four feet.

W Q. State whether or not any extended only on one

^ide of the sheave wheel ?

^^k A. It was only on one side.

L
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Q. State whether or not the patched piece was

metal or wood? A. It was metal.

Q. Do you know what metal it was?

Mr. COBB.—We object to that. The Court has

already put it.

The COURT.—He can state whether he knows or

not.

(Mr. JENNINGS.)

Q. Do you know what it was ?

A. I should think it was boiler iron.

The COURT.—Now state what you know.

(Mr. JENNINCS.)

Q. Was the wheel itself a wooden wheel or a

metal one ? A. It was metal.

Q. When you inspected this wheel, what did it'

rest on ? What was there in the center of it for it t(

rest on? A. A short shaft.

Q. Was it a revolving wheel? Did it revolve

about the shaft?

A. No, sir. It was fastened to the shaft.

Q. Did the shaft revolve ? A. Yes, sir.

Q. Mr. Taylor, when you went up to take the

wheel down, what did you observe with reference to •

the cable? Was the cable on the wheel or not? i
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A. No, sir, the cable was not up there at all.

Q. Did you ever see the cable?

A. I seen one part of it.

Q. Whereabouts ?

A. On the drum of the engine.

Q. State whether or not it was broken?

A. Yes, sir.

Q. Did you see the broken end ?

A. Yes, sir.

Q. I believe there were two sheave wheels up

there, you stated?

Mr. COBB.—He did not state that. We object to

the question.

(Mr. JENNING-S.)

Q. How many sheave wheels were there up there,

when you went up to take this wheel down ?

A. Three altogether.

Q. How many in the ore hoist ? I am not speak-

ing of the man way. A. Two.

Q. Over the ore hoists? A. Yes.

Q. State whetlier or not you saw the cable on the

other sheave? A. Yes, sir.

Q. Mr. Taylor, was there any way, and if so, what

way for one cable to slide down to the axle of the

sheave and not get off the shaft of the sheave?
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Mr. COBB.—We object to that question. It calls

for the conclusion of the witness, and it is in the na-

ture of expert testimony.

Mr. JENNINGrS.—My question was, was there

any way for that cable to get off the axle of the

sheave without breaking; if it did get off was there

any way for it to get off without breaking %

The COURT.—You mean provided it came off the

wheel itself, was there any way it could drop from

the shaft to the ground!

Mr. JENNINGS.—Yes, that is the question.

The COUET.—I will overrule the objection. I

do not think that is a question for expert testimony.

(Defendant excepts.)

Q. The only way would be to put it through one

of the ends. You mean that the end of the cable

that was in the shaft would have to come off, or it

would have to break ? A. Yes, sir.

Q. Mr. Taylor, about what was the size of the

drum that this cable wound over? About what was

the length of the drum?

A. I should say about six feet.

Q. Where was the drum situated with reference

to the sheave? That is, was it above or below it?

A. It was below it.
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Q. The drum was below the sheave ?

A. Yes, sir.

Q. How far was the diiim from the shaft? I do

not mean the shaft of the sheave wheel, but merely

the shaft that went down into the earth. How far

was it? A. I should say about 60 feet.

Q. About what was the angle from the sheave to

the drum? A. Possibly 40 or 45 degrees.

Q. Now, I want to ask you about these rivets?

You may state whether or not the rivets were counter

sunk on the ends, that is to say made flush with the

flange.

A. Yes, they were flush with the flange. I could

not say whether they were counter sunk. They were

flush.

Q. That is what you understand by counter sunk,

is it not? A. Yes, sir.

Q. I will just get you, Mr. Taylor, to draw as

near as you can, just to give the jury some idea of

how one end of that break was, as to how it left the

wheel. That is to say, what condition it left the

wheel in. Just draw a diagram showing the cause of

Ereak
as near as you can after the piece came out

What was left in the wheel? Do you under-
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The COURT.—Do you want a picture of the wheel

as it appeared to him when he took it down?

Mr. JENNINGS.—Yes, sir, that is it exactly.

(The witness draws diagram.)

Q. Now, I wish you would put on there some dots

that represent the rivet holes that you saw when you

went up to take the wheel down. Just make two or

three dots there wherever they were.

(Witness draws as requested by counsel.)

Mr. JENNINGS.—I offer this in evidence in con-

nection with this witness' testimony.

Mr. COBB.—We object to it as incompetent. Just

a sketch that has no semblance to reality, it is not

drawn to a scale and it is drawn from memory a long

time ago.

The COURT.—I will admit it simply as illustra-

tive of the testimony of the witness. It may have

no other force than that.

(Defendant excepts.)

(Received in evidence as Plaintiff's Exhibit No.

13, second trial.)

(Mr. JENNINGS.)

Q. In this sketch, Plaintiff's Exhibit No. 13, 1 see

a lot of lines radiating from the center there. What
do they represent?
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A. They are supposed to represent the spokes of

the wheel.

Q. I see that one spoke is shorter than the others.

What does that represent?

A. It is supposed to be broken out.

Q. Was that broken out when you went up to

take down the wheel? A. Yes, sir.

Q. I see a piece out of the perimeter here. What

does that represent?

A. A piece broken out.

Q. I see some heavy dots at one end of this piece

broken out. What does that represent?

A. That represents rivet holes and patches on it.

Cross-examination.

(Mr. COBB.)

Q. Mr. Taylor, this sketch that you have drawn

here is in no sense a correct sketch of the wheel, is it ?

A. It is not correct.

Q. You never saw a sheave wheel looking as that

is on that sketch in your life, did you ?

A. No, sir.

Q. Mr. Taylor, you know Mr. Carpenter?

A. Yes, sir.

Q. You say he sent you up there to box that wheel,

did you ?

A. To crate it, do you mean ? Yes, sir.



120 Alaska-Treadivell Gold Mining Company

(Testimony of F. J. Taylor.)

Q. What time of day was that ?

A. As soon as we got it taken down from the top

of the hoist.

Q. Who sent you to take it down ?

A. Mr. Carpenter.

Q. What time was that?

A. In the morning.

Q. Mr. Carpenter was there with you all tije

time ? A. Greatest part of the time.

Q. Do you not know as a matter of fact, Mr. Car-

penter did not do anything of the sort, and you did

not do anything about that wheel ?

A. I know I was there.

Q. You are positive of that?

A. Certainly I am.

Q. How long was the patch on the wheel when

you took it down?

A. No patch at all on it when I took it down.

Q. How deep did you say the piece that had been

broken off of the flange of the wheel was ?

A. I should say about three feet.

Q. Not five? A. No, sir.

Q. About three? A. About that.

Q. After you took the wheel down did you lift

that at all before you began to crate it?

A. No, sir.
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Q. When did you say that Mr. Carpenter sent

you up to crate it?

A. I do not think I said. I believe I made the

assertion that we were there all the time.

Q. Why did you make the statement that Mr.

Carpenter sent you up to crate the wheel?

A. I said he sent me up to take the wheel down.

Q. State to the jury again just what Mr. Car-

penter did and what you claim you did under his

direction.

A. I merely took the sheave wheel down and

rolled it right outside and crated it up.

Q. Do you know a man by the name of Hamilton ?

A. No, sir. I do not think I do.

Q. You do not know him ?

A. Not the name anyway.

Q. Was there any one in there besides you and

Mr. Hamilton? A. Yes.

Q. Who was it?

A. I cannot say who it was now.

Q. Wasn't it Mr. Hamilton?

A. I could not say.

Q. Hamilton was the man that was there in the

carpenter job at that time, was he not?

A. I think not.

Q. What do you know about it?
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A. I know all the carpenters.

Q. You did not know Mr. Hamilton?

A. Not by name, anyway.

JOHN HAGSTROM, witness for the plaintiff, be-

ing first duly sworn, on oath testified as follows

:

Direct Examination.

(Mr. JENNINGS.)

Q. Please state your name.

A. John Hagstrom.

Q. Where do you live? A. Wrangell, sir.

Q. How long have you lived there ?

A. Two years.

Q. Were you ever employed at the Treadwell

mine on Douglas Island? A. Yes, sir.

Q. Were you there on or about the 4th or 5th of

August, 1903? A. Yes, sir.

Q. Do you recall the accident that happened at

the Treadwell mine, a skip falling down the shaft on

or about that time ? A. Yes, sir.

Q. Did you ever see the bottom of that shaft?

A. Yes, sir. I have seen the bottom. I have

cleaned it out.

Q. About when did you see the bottom of the

shaft with relation to the accident, about how long

after the accident?
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A. About 10 days or something like that.

Q. How did you come to see the bottom of the

shaft?

A. Well, the}^ sent me down to clean it out.

Q. You were sent down to clean out the bottom of

the shaft. What did you find in the bottom of the

shaft when you went down to clean it out?

A. I found a piece of the broken sheave.

Q. Describe the piece that you saw\

A. Something around two feet long with a patch

on the cast-iron piece and a broken spoke.

Q. State whether or not there was any part of the

spoke attached to that piece that you saw?

A. Yes, sir.

Mr. COBB.—We object to leading the witness.

He has been putting the testimony in the mouth of

the witness.

The COURT.—I think the last question was lead-

ing.

(Mr. JENNINGS.)

Q. You say you found the piece of the broken

sheave wheel about two feet long?

A. Yes, sir.

IQ.

Was there anything attached? Just describe

.........
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A. Wellj there was a spoke, a broken spoke six

or seven inches long. There was a patch to it.

Q. Was a spoke or part of a spoke the only thing

you saw? Was there any part of the perimeter of

the wheel?

A. There was a patch to it.

Q. Do you mean the spoke was a patched spoke f

A. No, not a patched spoke.

Q. Just draw what you saw as near as you can?

(Witness draws as directed.)

A. There is the piece and there is the broken

spoke and there is the patch.

Mr. JENNINGrS.—I offer that in evidence in con-

nection with the testimony.

Mr. COBB.—We object to it as incompetent.

The COURT.—I do not think that exhibit shows

anything.

Mr. JENNINGS.—That shows the shape of the

piece that he found. The witness says that is ap-

proximately the thing that he saw.

The COURT.—I will sustain the objection.

(The plaintiff excepts.)

(Mr. JENNING-S.)

Q. I understand you to say, then, that you saw

a piece of the perimeter of the wheel, the circum-

ference of the wheel? A. Yes, sir.
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Q. What was attached to that?

(Mr. JENNINGS.)

Q; How much of the spoke was attached to the

part you saw ? A. About six or seven inches.

Q. Then, I understand you to say you saw the

patch % A. Yes.

Q. Where was the patch, on the spoke?

A. Under, on the rim.

Q. What did you do with the piece after you

found it? A. I sent it up, sir.

Q. In what? A. I sent it up in a bucket.

Q. In a bucket? A. Yes.

Q. What else did you see there, Mr. Hagstrom,

besides the patch and the piece of sheave?

A. Broken timbers.

Q. You saw a broken cable ?

A. A broken cable and skip.

Q. Describe the patch that you saw there on this

piece of iron as near as you can.

A. It is about six or seven inches long with three

rivet holes in it.

(Mr. CHENEY.)

j
Q. Did you say six or seven inches long, the whole

patch or the break, or what did you mean?
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The COUET.—Let Mr. Jennings examine him.

One at a time. He said six or seven inches long with

rivet holes in it. That is his testimony.

(Mr. JENNINGS.)

Q. Did you have occasion to assist in taking

down the sheave wheel? A. Yes, sir.

Q. Who did you help take it down? Do you re-

member who you helped?

A. I remember Taylor. There were a couple of

fellows, I do not remember their names.

Q. Who sent you down to clean out this shaft?

A. Mr. Noonan.

Q. Who is Mr. Noonan ?

A. The foreman of the Treadwell.

Cross-examination.

(Mr. COBB.)

Q. What day did you go up to take down the

wheel? A. The day after the accident.

Q. That would have been on the 5th ?

A. Yes, sir.

Q. You say you remember Mr. Taylor being there

with you? A. Yes.

Q. Who else do you remember ?

A. I could not remember the names of them.

Q. How does it happen you can remember Mr.

Taylor and cannot remember anybody else?
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A. I was acquainted with him.

Q. You were not acquainted with anybod}^ else?

A. No, sir.

Q. Are you acquainted with Mr. Carpenter, the

foreman? A. No, sir.

Q. The only person you are acquainted with is

Mr. Taylor?

A. Well, some of the miners, of course.

Q. Where had you been working prior to the 5th

day of August, 1903 ? A. On the 700 level, sir.

Q. You had not been working in the shaft then,

at all, or anywheres about it?

A. Not before the accident.

Q. I will ask you if it is not a fact that you quit

work at noon and only worked a half a day on the

4th day of August, 1903, and did not begin work

again until the 20th?

A. What time did the accident happen ?

Q. The accident happened at about 1:00 o'clock

on the morning of the 5th. I will ask you if it is

not a fact that you quit work on the 4th, and did

not begin working again till the 20th of August?

A. No, sir. I worked the day after the accident,

and then got laid off about 10 days.

Q. Then it was about the 15th that you began

working again? A. Yes.
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Q. How long did you say you worked on the 5th,

the day of the accident?

A. I worked the whole day.

Q. What were you doing the whole day?

A. Taking down the sheave.

Q. Did it take you all day to take down the

isheave ?

A. No, sir. I put on another cable.

Q. And another skip? A. Yes, sir.

Q. And then you quit work?

A. Well, I got laid off.

Q. What time did you get through taking down

the sheave?

A. About noon time as far as I can remember,

about noon.

Q. About noon time when you got it down?
A. Yes.

Q. What was done with it then ?

A. It was boxed up and sent away.

Q. When? What time was it boxed up?

A. I think it was boxed at noon when we came

down.

Q. What do you know about it? Did you see

it ? A. Yes, I saw it all down there.

Q. About noon they began boxing it?

A. Yes.

Q. Did you help box it? A. No, sir.
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Q. What did 3^ou do then?

A. Started in with the cable.

Q. AVhen you went down into the shaft, you saw

the old skip was still down there, the one that had

fallen, and there was timbers down there, etc. ?

A. Yes, sir.

Q. How long before you found this sheave wheel

that you say you sent up ?

A. I cannot very well remember now. It is

prettj^ nearly 2i/o years ago.

Q. Whereabouts did you find it?

A. I found it amongst them.

Q. On top of the sheave or below it?

A. Below.

Q. Underneath the sheave ?

A. Underneath the rock that was in the sheave.

Q. That is, it was clear to the bottom?

A. It was clear to the bottom, exactly.

Q. Mr. Hagstrom, you testified in this case about

six months ago when it was tried before, did you not ?

A. Yes, sir.

Q. You came from Wrangell for that purpose ?

A. Yes.

Q. I will ask you if it is not a fact that on the

fonner trial you testified that you were ordered to

me down, and did go down and clear out that shaft

I
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on the 8th of August instead of the 15th as you now

put it?

A. I cannot remember now, the days.

Q. You cannot remember whether you testified

to that or not? A. No.

Q. What do jou say now, the 15th or the 8th?

A. I cannot remember.

Q. If you cannot remember, why do you tell the

jury now it was the 15th?

A. I say it was about the 15th, I could not tell

exactly.

Q. I will ask you if it is not a fact now, that you

testified in the former trial that it was the 8th?

A. It was about the 8th.

Q. Now, you say it was about the 15th. What

has happened to refresh your memory, to make you

(change those dates by a week ?

A. I have not got no paper or anything to look

at.

Q. Who were the men that helped you take down

the sheave wheel? A. It was Taylor.

Q. I know you said Taylor, who else?

A. A couple of fellows, I could not tell you their

names.

Q. You did not know anybody but Mr. Taylor?

A. No.

Q. Who boxed it?
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A. I could not tell you, sir.

Q. You do not know anything about it ?

A. No.

Q. Who was with you down in the shaft on the

15th, when you say you found this piece of sheave

wheel ?

A. All I remember was Charlie Carleson.

Q. Was anybody else besides him?

A. Yes.

Q. You do not know who they were?

A. I think there was Jackson, that was hurt at

this same time in the accident. I am not sure.

NELS NELSON, witness for the plaintiff, being-

first duly sworn on oath, testified as follows

:

Direct Examination.

(Mr. JENNINGS.)

Q. What is your name ? A. Nels Nelson.

Q. Where do you reside? A. What?

Q. Where do j^ou live?

A. I stop on the east side now for the present

time.

Q. Do you live in Juneau, or are yow just passing

through Juneau?

A. I just came up for a trip.

Q. Came up for the Treadwell company ?
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A. No.

Q. What did you say? A. A trip.

Q. You are on your way to the westward?

A. I do not know where I will go yet.

Q. Did you ever work for the Alaska-Treadwell

Gold Mining Company, in the Treadwell mine on

Douglas Island? A. Yes, sir.

Q. Do you recollect an accident there about Au-

gust 4th or 5th, 1903, the falling of a skip?

A. I heard about it. I did not see anything of

it.

Q. Do you remember the occasion?

A. Yes.

Q. What were you doing at that time, what was

your business? A. I was a carpenter.

Q. Did anything happen with reference to a

sheave wheel there, about two or three weeks before

the accident?

A. I could not say if it was three weeks or a

month. Tom Noonan called me up once, up to the

sheave wheel.

(Mr. JENNINGIS.)

Q. You say Tom Noonan called you up?

A. Yes, sir.

Q. What did you do?

A. Well, in the first place, there was a Slavonian

came up and he could not speak English. Tom Noo-
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nan came to me and says, You had better go up to

the floor and see what is the matter. At the same

time, Tom Noonan came up himself with me and we

found a piece broken out of the sheave wheel.

Q. Where was the piece broken out of the sheave

wheel? A. On the back.

Q. About how long was that piece?

A. It was between 12 and 14 inches.

Q. Over what hoist was that sheave wheel that

you saw broken this way. Whereabouts with refer-

ence to the man way ? Which ore hoist ?

A. Nearest to the man way?

Q. Do you know how deep that break was ?

A. I could not say, because I did not stay there

over three or four minutes.

Q. You did not notice ?

A. No, I could not tell.

Q. What did you do after you had seen this

break ?

A. I went down and started in my work at the

shop.

Q. Who was Tom Noonan?

A. The foreman of the mine.

Q. The foreman of the mine? A. Yes.

Mr. JENNINOS.—If the Court please, I want to

be sworn myself to lay the foundation of certain

depositions.
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R. W. JENNINGS, counsel for the plaintiff, on

oath, testified as follows:

Mr. JENNINGS.—I propose, if it please the

Court, to read the depositions of George B. Pills-

bury, B. F. Hefele, and John B. Thomas. Deposi-

tions that were taken at Skagwav. I know Lieuten-

ant Pillshury very well, and I testify that he resides

at SkagAva}^ for the time being; that he has gone

down to San Francisco to take his examination for

promotion. I came down with him on the "Jeffer-

son."

I know Mr. Hefele; I know that he is in the em-

ploy of the White Pass & Yukon Route at Skagway,

and that he lives at Skagwa}' and I have never seen

him around here anj^vvhere.

I know Mr. John B. Thomas; I know that lie is

a White Pass molder ; I know that he lives at Skag-

way; I know that Skagway is more than 100 miles

from here; I also know that a subpoena has been

issued for this trial, put in the hands of Mr. Hay-

burn and returned "not found." I ask peimission

to read the depositions.

Whereupon the trial of this cause was adjourned.
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JOHN A. WHITE, witness for the plaintift*, being

first duly sworn, on oath, testified as follows:

(Mr. JENNINGS.)

Q. What is your name, please ?

A

Q
A

Q
A

Q

John A. White.

How old are you?

In my 69th year.

What has been your life work or occupation ?

I have been blacksmithing and mining.

Have you ever worked at the trade of black-

smithing in a certain mine where vertical hoists were

being used ?
, .^^j

A. I have been in various countries. That is

general blacksmithing. I am a blacksmith. I am

not an engineer or a machinist.

Q. Have you ever worked in the mines?

A. I have not worked in mines. I have done

work about mines.

Q. You say you are not an engineer nor a ma-

chinist? A. No, sir.

Q. Mr. AVhite, you say you have repaired tools,

implements, and things for mines in shops near

mines? A. I have.

Q. Mr. White, state what character of work you

have done. You say you had a shop near mines and

worked at blacksmithing?

A. I have been blacksmithing all of my life. I

had had blacksmith shops and three of them in a
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group. I have done big work and I done all the

work that was required to be done if I could do it.

If I could not fix it then I have to send off and get it

fixed. I have been in the Yukon country. As far

as being an expert engineer in these things, I am not

one. An engineer brings me a piece of casting and

says, my wheel is broke. I would ask him his ideas

about it and how to fix it, and I would forge the

irons and drill them out and fix it. That is my ex-

perience. I have done steamboat work. I have

ironed for many steamers on the coast. I have

worked in a factory, that is l>lacksmithing, you

know. If a man brings me a pattern I make it of

wrought iron. I do not cast it. If he wants a piece

of work brought in, I take my forge and forge it out.

Then it goes to the machinist. That is my experi-

ence.

(The COURT.)

Q. I understand you would ask him about his

ideas of how it was repaired?

A. Of course, his ideas were better than mine be-

cause he was better able to do that. I went by his

ideas and worked up to them as near as I could.

(Mr. JENNINGS.)

Q. Was any sheave wheel ever brought to you to

be repaired ? A six foot sheave wheel I
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A. No, sir. Not that kind of work.

(No cross-examination.)

Mr. JENNINGrS.—I now offer to read the deposi-

tion of Greorge B. Pillsburg.

Deposition of George B. Pillsbury read in evi-

dence as follows:

In District Courts Alaska, Div. No'. 1, at Juneau.

Z. R. CHENEY,

vs.

ALASKA-TREADWELL GOLD MINING CO.

Deposition of Lieutenant George B. Pillsbury.

The said Lieutenant George B. Pillsbury, l^eing

first duly sworn, and being examined by R. W. Jen-

nings, Esq., counsel for plaintiff, says:

Q. Please state your name, age, residence, occu-

pation, or profession.

A. My name is George B. Pillsbury. My age is

28 years. Immediate residence, Skagway. Occu-

pation, officer of the Engineer Corps, United States

Army.

Q. What is your present occu^Dation ?

A. I am an engineer officer of the Alaska Road

Commission.

Q. Are you a graduate of AVest Point?

A. I am.
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Q. You are a graduate of West Point and as-

signed to the Engineer Corps ? A. Yes, sir.

Q. State generally the nature of the subject of the

studies, and the course of preparation you had to

undergo, both at college and in actual experience, in

order to fit yourself as engineer officer.

A. My course was mostly mathematical.

Q. Did you have occasion to investigate and in-

form yourself upon the breaking strength and the

safe strength of materials ?

A. That is part of the course at West Point, yes.

Q. Improvement of rivers, harbors and building

of bridges, hoisting of loads and things of that nature

came within the scope of your studies and duties at

times ? A. Yes, sir.

Q. Are you able to state what is meant by a

quiescent load or dead load? A. Yes, sir.

Q. Please state what it is.

A. Well, it is a load that is resting quietly upon

its support.

Q. Are you able to state what a live load or sud-

denly applied load is ? A. Yes, sir.

Q. Please state what it is.

A. It is a load suddenly applied to its support.

Q. What relation does it bear to a quiescent load,

in speaking of the strength of materials?

A. Taken as about two to one.
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Q. Just explain more fully.

A. A live load exerts twice the force on a struc-

ture that a dead load does.

Q. Which exerts the most force, a live load or a

dead load? A. A live load.

A. Well, a load suddenly applied to a structure

exerts twice the strain on that structure as the load

itself, after it has come to a rest.

Q. Are you able to state what is meant by the

breaking strength of materials ?

A. Yes, sir.

Q. Please state what it is ?

A. The force required to break them.

Q. Are you able to state what is meant by the safe

strength of materials ? A. Yes, sir.

Q. Please state what it is.

A. It is a force which it is considered safe to

subject them to.

Q. Then am I to understand that anything over

the safe strength of materials might break the ma-

terials ?

A. A structure is usually designed so as to stand

four or five times the strain that it would probably

be subjected to.

Q. B}^ a safe load you mean a load that it would

be safe to apply % A. Yes, sir.
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Q. Do you know what is the safe strength and the

breaking strength of a plow steel cable 1 l/8th inches

in diameter, with 19 wires to the strand ?

A. The breaking strength and the safe strength

of such a cable is laid down in books of authority on

engineering subjects, and gives the strength in a

tabulated form.

Q. Will it be necessary for you to refer to some

book of authority on the question?

A. Yes, sir.

Q. Well, I hand you a book called "The Me-

chanical Engineer's Pocketbook and Reference Book

of the Rules, Date and Formulae for the Use of En-

gineers, Mechanics and Students." By Wm. Kent,

A. M., M. E., Consulting Engineer, Member of

American Society of Mechanical Engineers and

American Institute of Mining Engineers, published

by John Wiley & Sons, London. I will ask you to

take that book and find the breaking and safe

strength of plow steel cables. Do you find such a

table?

A. Yes, sir—on page No. 228.

Q. Is that table accepted and generally recognized

as authority and is it a statement that engineers go

by ? A. Yes, sir, it is a standard table.
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Q. You may state what that table on that pag^

gives as the breaking strength and the safe strength

of such cable *?

Q. Referring to that table, state what is the

breaking strength and the safe strength of such a

cable?

A. The tabulated value of the breaking strength

per ton of 2,000 pounds is sixty tons.

Q. What is the safe strength?

A. It gives a proper working load of twelve tons.

Q. I understood j^ou to say that the table you

have just referred to is a standard table of the safe

and breaking strength of cables. Would it be ac-

cepted as such? A. Yes, sir.

Q. A weight of ten thousand pounds is attached

to one end of such wire cable as I have described

and passe^ over a sheave wheel six feet in diameter

and while the weight is being hoisted the sheave

breaks, letting the cable down to the axle of the

sheave, a distance of 2 1/2 feet. What effect would

the breaking of the sheave have on the cable—the dis-

tance from the top of the sheave to the weight being

not less than sixty feet?

A. Strictly as a mathematical problem, and pre-

supposing that the rope is not strained beyond its

elastic limit, we find that the strain developed would

be dangerous.
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Q. Do you mean by that that it might break the

cable? A. Yes, sir.

Q. Now, you say presupposing that the cable is

not strained beyond its elastic limit. Suppose it was

a new cable of the dimensions I have mentioned to

you, and had attached to it the weight I have men-

tioned—that is, suppose there was nothing the mat-

ter with the cable to start with ?

A. My answer would be the same.

Cross-examination.

(By Mr. COBB, Counsel for Defendant.)

Q. Lieutenant, have you ever had any experience

in actually operating machinery for the hoisting of

weights with plow steel cables? A. No, sir.

Q. Your whole knowledge of the subject is merely

gained from the studies of it in the course of your

education? A. Yes, sir.

Q. And your answers are based upon the mathe-

matical formulas developed in the studies laid down ?

A. Yes, sir.

Q. Now, counsel has asked you a hypothetical

question based upon the breaking of the sheave

wheel and the drop of the rope passing over the

sheave wheel being 2 1/2 feet and the distance from

the top being not less than sixty feet. Was your

answer based upon that hypothesis ?
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A. Yes, sir.

Q. I will ask you if in the case in which your

testimony is being taken there was a new plow steel

cable of the diameter of 1 1/8 inches used, and the

sheave wheel that broke was six feet in diameter from

the center of the rope as it passed over the sheave

to the center of the rope as it would lie in a groove

on the opposite side, making it for all practical pur-

poses what is known as a six foot sheave wheel, a

piece should break out of the perimeter in the sheave

wheel, allowing the rope, with the weight attached

to it, to drop toi the axle of the wheel, a distance of

three feet, now upon that hypothesis, I will ask you

what would be the breaking strength of the rope %

A. It would depend entirely upon the length of

the rope.

Q. Well, say the load was about 35 to 50 feet be-

low the sheave wheel and the rope with the weight

attached to the end of it dropped from the perimeter

of the sheave wheel to the axle, a distance of three

feet, what would be the breaking force exerted '^

A. There is a formulae that can be applied to

such a case for the purpose of finding the strain upon

the rope. This foimulae being based upon the

hypothesis that the rope is not strained beyond its

elastic limit.

Q. Could you give us the strain exerted ?
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A. It could be figured out on that hypothesis.

Q. Could you figure it ouf? A. Yes, sir.

Q. I will give you the factors that enter into the

problem; the weight upon the rope, including the

load in the skip, and the skip itself, was five tons,

also that part of the rope, the weight of which would

rest upon the point where the strain came—What
would the strain be with a drop of three feet and

a length of 30 feet?

A. It would give a force of 93 tons, under the

supposition that the elastic limit is over 93 tons;

but the point of elastic limit is considerably under

this, so that the formulae does not strictly apply.

The results obtained merely show that this strain

would be extremely dangerous and might break the

rope with a drop of three feet and a length of thirty

feet.

Q. Lieutenant, from your knowledge, that is,

technical knowledge of the matters inquired about,

state whether or not you would consider a load of

five tons—a maximum load of five tons, a safe work-

ing load to be hoisted upon a 1 1/8 inch plow steel

cable? A. Yes, sir.

Q. In answer to the question before last. Lieu-

tenant, you stated that the strain obtained by the

formulae you used was about 93 tons?

A. Yes, sir.
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Q. I will ask .you if that data is at all reliable

without knowing the elasticity of the rope?

A. Well, the greatest possible range of the

modulus of elasticity would not effect the results to

any great extent ; but it must not be understood that

I am giving these results as precisely reliable. They

depend upon a number of different consonants, the

value of which varies and could not be determined

for the rope in question without making an actual

test on the rope.

Redirect Examination.

(By Mr. JENNINGS.)

Q. I understood you to say in answer to Mr.

Cobb's question, that you never had any actual ex-

perience in hoisting with plow steel rope ?

A. No, sir.

Q. Well, I will ask you if your education, and the

course of studies you had to undergo to fit yourself

for Engineer Officer embraces the subjects and mat-

ters about which you have testified?

A. As far as I have testified, yes.

Q. Do you consider yourself competent to testify

knowingly as far as you have ?

I
A. As far as I have testified.
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Q. Please give the name of some other author be-

sides Kent, and the title of some other work by

scientific men upon matters of this kind.

A. Rankine and Trautwine.

Cross-examination.

(By Mr. COBB.)

Q. Lieutenant, you said a while ago, in reply to a

hypothetical question I put, that the strain exerted

upon a rope on a drop of three feet with a five ton

weight upon it, would be about 93 tons. Now, I will

ask you if we understand by that that the breaking

strain upon any one point of the rope would be that

weight ?

A. It would be practically the same at all points

on the rope.

Q. Do I understand by that that you mean it

would require a rope, under the conditions put, to

sustain a three foot fall, with five tons weight, of

the same strength as it would to sustain a weight of

93 tons ? A. Yes, sir.

Q. Now, you have figured this out herein in the

office and X will ask if you are sure that your figuring

on this weight is absolutely correct?

A. No, sir.

Q. Then I will ask you to go through your

formulae again and give it to the stenographer, and
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see if you have not made an error and got the strain-

ing point much too great ?

Q. Lieutenant, I will now ask you this problem:

There was a weight of five tons being hoisted by

means of a 1 1/8 inch plow steel cable. The cable

had a total length of nine hundred feet. The weight

being hoisted is attached to the end of the rope which

runs over a six foot sheave wheel, and thence two

hundred feet, where it is wound around a drum

operated by an engine for the purpose of hoisting and-

lowering. When the skip as it was being hoisted had

reached a point fifty feet below the sheave wheel, the

sheave wheel broke and allowed the rope to fall a dis-

tance of three feet, where it was caught on the axle

of the sheave wheel. Under those conditions can

you figure out the amount of strain that would be

exerted upon the rope %

Q. Adding this to the question—the drum was

free.

A. If the driun was free the data given is not

oufficient to make one form any idea of the strain

brought on the rope.

Q. You mean to be understood to say that if those

conditions actually existed the calculation you have

made in regard to the 93 tons would have no applica-

tion whatever?
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A. No application whatever. That \Yas based

upon the weight on a rope that was 35 .feet long.

(By Counsel for Plaintiff.)

Q. What do you mean by a "free drum"?

A. Well, I presume that it is a drum that is free

to rotate.

Lieutenant GEORGE B. PILLSBURY, being re-

called for further redirect examination, and all par-

.ties being present, was asked the following question

:

Q. At your examination a few hours ago Mr.

Cobb asked you to make a calculation as to what

would be the strain upon a wire cable under certain

circumstances, and you gave as your reply, that it

would be equal to a weight of 93 tons. Mr. Cobb

then coupled his question with the supposition that

the wire rope was wound around a free drum. I

then asked you, on redirect examination, what you

meant by a free drmn, and you replied, "a drum

free to rotate." I wil now ask you if a drum that

was engaged in hoisting was rotating in the opposite

direction from the falling object, would you call that

a free drum ?

A. No, I should not consider that a free drum;

but the fact that a longer length of cable was at-

tached to the falling weight on the further side of thei
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pulley entirely changes the aspect of the problem set

before me by Mr. Cobb.

Q. Suppose the drum was situated about 75 feet

from the sheave, and below the sheave at an angle

of about 45 degrees, would that make any material

difference in your calculations?

A. Yes, a very material difference.

Q. Would not the fact that the drum was rotating

in the opposite direction from the falling weight

cause the sudden strain to be greater than it would if

the rope we:^ attached to a stationary object?

A. If the distance from the sheave to the weight

were but 35 feet, as measured along the cable, and if

the drmn were rotating in a contrary direction, it

would certainly increase the strain ; but if the drum

was located a considerable distance from the weight,

even if it were rotating at any normal speed in a

contrary direction the strain on the rope would be

less.

Q. Now, you gave the calculation of 93 tons under

the hypothesis that Mr. Cobb presented to you ?

A. Yes, sir.

Q, And you would say now that if the drum were

situated below the sheave wheel, at an angle of about

45 degrees and about 75 or 100 feet distant, it would

make a material difference in your calculation?
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A. Yes, sir.

Q. Could you give an idea as to how much it would

reduce the calculation?

A. In the formulae it is a little complex and it

would be difficult to say.

Q. Then I understand that if the facts were as I

have stated—or if the drum were, as a matter of fact,

rotating in an opposite direction to that of the fall-

ing weight, and was not what you call a free drum,

your answer to Mr. Cobb's question in regard to the

strain on the rope, would not be correct.

A. No, sir.

(By Mr. COBB.)

Q. Would the strain be greater or less ?

A. It would be less.

(By Mr. JENNINGS.)

Q. But how much less you could not state ?

A. No, sir.

(Deposition of B. F. Hefele read in evidence by

counsel for plaintiff.)

Deposition of Bernard F. Hefele.

The said Bernard F. Hefele being first duly sworn,

and being examined by H. W. Jennings, Esq., coun-

sel for plaintiff, says:

9. You say your name is Bernard F. Plefele ?
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A. Yes, sir.

Q. What is your age ? A. 46 years.

Q. Where is your residence?

A. Eleventh and Broadway, Skagway, Alaska.

Q. What is your occupation ?

A. Machinist.

Q. By whom are you at present employed?

A. The White Pass & Yukon Route.

Q. How long have you been employed by them?

A. It will be six years next February.

Q. In what capacity have you been employed?

A. I am a machinist in the machine-shops.

Q. How long have you been a machinist?

A. Since 1876.

Q. Where did you work as a machinist before en-

tering the employ of the railroad ?

A. I worked in Moran Brothers machine-shops,

Seattle.

Q. How long?

A. Well, I think a little over a year.

Q. Where did you work before then?

A. Back east, in New York City, for Cameron

Steam Piunp Works.

Q. How long did you work for them ?

A. About a year and a half.

Q. Where did you work before going with them ?

A. Before that I worked in Europe.
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Q. In the machinery business?

A. Yes, sir.

Q. State whether or not the persons you have

been employed by have been engaged in the business

of manufacturing hoisting machinery?

A. Yes, sir.

Q. Who were they ?

A. George Sigal & Co., Vienna, Austria.

Q. State whether or not the firm you have just

mentioned as being in New York were engaged in

that business also ? A. No, sir.

Q. State whether or not Moran Brothers made

hoisting machinery? A. Yes, sir.

Q. State whether or not j^ou yourself have ever

been engaged assisting in the manufacture of hoist-

ing machinery.

A. I have been—when I was working for Geo.

Sigal.

Q. Were you employed at any time working on

hoisting machinery while working for Morau' Broth-

ers? A. Only a little, on repair work.

Q. Did you ever construct, or help construct

sheave wheels ?

A. Well, I worked on the lathe on some of them,

and worked on the different parts.
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Q. Are you familiar with the process or method

of hoisting weights by means of a wire cable, running

over a sheave wheel and from there to a drum ?

A. Yes, we have one right in the shops.

Q. Have you had experience in such operations

—hoisting and such things ? A. Yes, sir.

Q. State whether or not the conducting of such

operations has been more or less a part of your duties

and experience since you have become a machinist.

A. Well, I was not designated especially for that

line, but you know in repair work a lot of that kind

of work comes in and we have to do it. I am an all-

around man and can repair any kind of machinery.

Q. State, if 3'ou know, what would or would not

be a suitable, fit or proper sheave wheel to be used

in the hoisting of a weight say of 10,500 pounds.

A. Yes, sir.

Q. Now, I will ask you this question : A weight of

about 10,500 pounds is to be hoisted vertically about

750 feet. It is being done by means of a wire cable

IVs inches in diameter. The cable being attached to

the weight then passes up and over a sheave wheel

ituated at the other end of this distance of 750 feet;

thence it passes to a drum, around which it is wound

by the action of steam. The sheave wheel is cast iron

and is about six feet in diameter, and the flanges of
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the sheave are in proper proportions. The wheel has

six spokes. This sheave while so engaged in hoisting

as aforesaid, breaks in this way : A piece about 12 or

15 inches in length and 2 or 3 inches in depth breaks

out of one of the flanges between the spokes—the

break extending below the top of the cable lying in

the groove of the wheel. State whether or not in

your opinion that sheave wheel so broken is a fit or

proper instrumentality to be used in the lifting of

such weight?

(Objected to by counsel for defense -because there

is nothing in the evidence in the case upon which to

base such a hypothetical question; and because the

facts regarding the condition of the wheel at the time

it was used are not stated; and because the witness

has not shown himself qualified to express an opin-

ion, it not being shown that he was ever engaged in

the operation of such machinery, or had seen it oper-

ated to an extent to enable him to form an opinion

as an expert.)

(Objection sustained.)

Q. State how that increases the risk—what is lia-

ble to happen?

A. The cable is liable to slip off.

Q. Liable to slip through the broken piece ?

A, Yes, sir.
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Q. Now, I will ask you this question : The broken

wheel I have just mentioned is repaired in this way;

a piece the size of the broken piece is laid back in

the space broken out; a piece of iron is then placed

on the outside of the broken flange, covering the

break in depth and extending about four or five in-

ches over each end of the break. It is then riveted

at each end of the piece put over. Three or four

rivet holes at each end—the rivets extending clear

through one flange and being counter-sunk. In your

opinion is a sheave wheel so broken, and so repaired,

a fit and suitable piece of machinery to be used for

hoisting such weight %

A. Well, it is a very dangerous thing to do—

I

would say, no.

Explain what is liable to happen to the wheel if re-

paired in that way.

A. The strain of the cable will come right on that

Q. If you say it is not fit or suitable, why not?

flange—I mean that piece of iron that is fit on the

flange, instead of the broken piece, and it would just

work on the rivets alone. The flanges are not very

heavy anyway on these wheels. To repair that prop-

erly, it would be necessar\^ to fit a piece of iron around

the sheave, so that it will grip the other side of the

wheel and have ^ chance to brace itself against the
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flange and thereby resist the strain. Let the patch go

clear around the bottom part of the sheave part of

the wheel, and rivet it on the other side, through the

flange.

Q. Then what would you sa,j as to whether or not

a wheel would be safe if repaired in the way I have

stated to you—would it be safe, or would it not ?

A. It is a risky thing, because it is liable to break

again any minute.

Q. What is liable to happen to the cable if the

wheel does break?

A. Well, the cable would naturally slip off and

slip down on the axle of the sheave, and with a weight

attached to it like with a quick jerk, is liable to snap

it right off. It would be apt to catch on the edge of

the flange and then the weight coming down with

about three feet of a fall, it would be liable to snap

the cable right off.

Q. Could a sheave so broken, as I have described,

be repaired at all, so as to make it a fit, proper and

safe instrumentality to be used for the purpose afore-

said, and if so, how ?

A. Well, I stated before how this could be re-

paired.

Q. Well, if it was repaired in the way you have

mentioned, would it be as good a wheel as a new
wheel ?
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A. Well, the way I said to repair it, would be al-

most as good, but, of course, the patch weakened it.

It would answer the purpose for the time being, but

as soon as a new wheel could be procured, it should

be exchanged.

Q. A sheave wheel so broken, and so repaired, as

I have described to you, is set to work hoisting a

weight of 10,500 pounds, as I have described, and

while so engaged, it breaks—the break begins in the

immediate neighborhood of the rivet holes in one end

of the piece used as a patch. It includes the patched

piece and extends for about three feet of the entire

perimeter of the wheel—that is, about three feet of

the perimeter of the wheel breaks out and falls. We
will assume that it was a good wheel, free from latent

defects to start with, and before it first broke as I

have described. In your opinion, what caused the

subsequent breaking of that wheel—that is the break-

ing of the three feet out of the perimeter. Begin-

ning at the patched piece it started to break on one

end of the patch, and took off the entire piece.

A. If that is so, there is no doubt it was on ac-

count of the patch not being put on in the right way.

Q. Now, Mr. Hefele, objection has been made to

your testifying to those things that you have testified

to, because you have not shown yourself competent.
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I will ask if, in your experience and observation as

a machinist, and a man who has worked on hoisting

machinery, and observed the operation and the effects

on hoisting machinery, whether or not your experi-

ence and observation in that line has enabled you to

testify as you have testified %

A. Well, I have testified to my best knowledge

and experience. I am a good all-around man and

have worked on all kinds of machinery—I have han-

dled hoisting machinery just as well. I would not

be here to swear to something that is not so. I am

a man of honor, and if you say I am not qualified, I

will just take that as an insult. I am a gentleman.

1 always will be.

Q. Mr. Hefele, I understood jou to say that you

have been around hoisting machinery while it was in

operation and understood how it is conducted ?

A. Yes, sir.

Cross-examination.

(By Mr. COBB.)

Q. You say your experience in working on hoist-

ing machinery was obtained with Gigal & Co., of

Vienna—how long did you work with them ?

A. About three j^ears.

Q. When was that ?

A. In 1878, 1879 and 1880.
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Q. In what capacity were you working *?

A. Machinist.

Q. What position did you hold in the works %

A. Machinist.

Q. Were you a foreman or superintendent?

A. No, just mechanic.

Q. As I understood it, you have not worked in any

factory where hoisting machinery has been built since

then?

A. Not in a factory, where they made a specialty

of that kind of work.

Q. You have been asked, and have testified, in

regard to a cast iron wheel. Have you had any ex-

perience with cast steel? A. Yes, sir.

Q. Cast steel, at the time you worked there, was

not used ?

A. No, sir, there was no such thing as that, but I

know all about cast steel.

Q. Now, you stated in answer to a hypothetical

> question in reference to the proper repair of this

wheel, that as soon as the piece broken out of the

flange was broken clear to the bottom, it would cause

it to drop. Do I understand you mean clear to the

bottom of the groove ? A. Yes, sir.

Q. And your statement was based upon that hy-

pothesis ? A. Yes, sir.
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Q. Now, Mr. Hefele, take this sort of case : That

instead of the piece broken out of the flange—that

this wheel in the first place was cast steel, and that

instead of the piece being broken out to the bottom

of the groove, it was only broken out to a point on

the flange to the top of the l%th inch cable that

worked in it, and instead of 12 or 15 inches long, it

was only three to five inches long—if that was the

case, what would j^ou say, would it apply, or not ?

By Mr. JENNINGS.—I object, as not being

jDroper cross-examination. The witness has not been

asked any question based upon such hj^pothesis ; and

because the evidence does not show any such state of

facts as are assmned to exist in the question. The

question is, therefore, not based upon the evidence

adduced, and for that reason, and for the further

reason stated, is not proper cross-examination, and is

irrelevant, incompetent and immaterial.

(After argument.)

By Mr. JENNINGS.—I am willing to concede that

there are no facts to prove that it is a cast iron wheel

;

it may be stricken from the case.

By the COURT.—I think the question and answer

may stand, subject to motion to strike, at the close

of the trial, if they do not introduce the facts, or do
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not introduce evidence tending to prove the facts

upon which they base their hypothetical question. I

will overrule the objection, subject to renewal.

(Defendant excepts.)

A. Well, if that wheel is cast steel, it is about 100

per cent improvement, and there is not so much dan-

ger, as you can rivet cast steel very good without

])reaking ; and the length of the piece broken out does

not matter, because whenever the cable catches the

wheel and winds on the drum, why as soon as there

is a breakage of the flange, it is liable to slip the cable

in there. You see if it was going in a straight line

it would not be so apt to, but if pulling sidewise, or

on an incline, it w^ould be liable to slip the cable off.

If I had something, I could show you how, with a

sketch.

Q. Now, then, you said a moment ago that you

could testify better if you had a sketch of this wheel.

I will exhibit to you here a sketch of the wheel, and

ask the stenographer to mark it ** Exhibit No. 1." •

(By Mr. COBB.)

Q. Now, we will assume for the purpose of the

questions regarding this wheel, that the sketch is

drawn to scale, and the correct dimensions are shown

l)y the figures upon it. Now, assuming that this is a

cast steel wheel, six feet in diameter, and that the
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method of its operation is for a perpendicular lift

out of a shaft, the cable running directly over this

sheave wheel, and thence to the drum 200 feet away,

upon which it winds ; and we will further assume that

a piece is broken out of the flange of the wheel,

patched out to a depth of about l%th inches from the

bottom of the groove, so that up to the level of the

rope as it lies in the groove, the flange is intact and

not broken, and that the piece patched out is about

five inches in length. That piece is set back into the

flange, where it accurately fits, and a piece of sheet

steel, extending about 18 inches on each side of the

broken piece, is put on the outside of the flange and

riveted there ; and the piece patched out is also riv-

eted on to it. I will ask if that would be the proper

way to repair that wheel. I will further add that the

piece of sheet steel extends about nine inches on each

side of the patched piece and the rivets are of proper

size and put in by competent mechanics, and the

whole thing firmly riveted in there.

A. Well, if the sheave is cast steel, it can be prop-

erly repaired in the above said way, as I have stated.

Q. Kow, assuming that the drum upon which the

cable is wound is situated 200 feet distant from the

sheave wheel, what, if any, would be the strain upon

the flanges'?
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A. If the drum is two hundred feet away from

the shaft the strain cannot really be very great—es-

pecially if that piece is put in to fit the plate.

Q. Now, I will ask you this question. Would a

patch upon the wheel such as described to you in

the question put by Mr. Jennings, have any effect or

tendency to cause a break in any other part of the

wheel? A. No, not necessarily.

Redirect Examination.

(By Mr. JENNINGS.)

Q. Mr. Hefele, when I asked you the question

about the flange being broken below the top of the

cable, you answered that such a sheave so broken

was an unfit instrumentality to be used in the lifting

of such weight. Now, Cobb put a question to you, as-

suming that it was broken clear to the bottom of the

groove. I will ask you again, if it was broken below

the top of the cable, and repaired, as you have sug-

gested, would your answer be the same as you gave

him ?

A. No, sir, if it breaks below the top of the cable,

and above the bottom of the groove, it is not safe. If

she breaks in the bottom of the groove, it is not safe

;

but if it breaks above the cable, so that the cable can

bear on the sound part of the groove, then it is safe,
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if it is above the cable and repaired in the way I

have said.

Deposition of John B. Thomas.

(Read by counsel for plaintiff.)

The said John B. Thomas, being first duly sworn,

and being examined by E. W. Jennings, Esq., counsel

for plaintiff, says

:

Q. Please state your name.

A. John B. Thomas.

Q. How old are you ?

A. 49 years the 22d of March, coming.

Q. Where do you reside? A. Skagway.

Q. How long have you resided in Skagway?

A. I was four years here the 25th of last May.

Q. What has been your occupation or business

since you commenced residing in Skagway ?

A. Foreman and moulder in the railroad shops

at Skagway.

Q. How long have you been a molder ?

A. In the neighborhood of about 31 years—some-

thing like that. Perhaps more.

Q. And since that time, as I understand it, you

have been in one capacity or another, a molder of

iron and metal ?

A. Well, nearly all the time I was at my trade of

molder.



vs. Z. R. Cheney. 165

(Deposition of John B. Thomas.)

Q. And at the present time you are foreman of

molding at the shops at Skagway ?

A. Yes, sir.

Q. Have yon had experience making iron cast-

ings? A. Yes, sir, a great many.

Q. Have you ever made any cast iron sheave

wheels ? A. Quite a num])er.

Q. Could you give any estimate as to how many

you have made in your life time ?

A. Well, I could hardl}'- say.

Q. Do you suppose you have made as many as one

hundred ?

A. Most assuredly, all the way from four inches

up.

Q. In your business as molder, have you had oc-

casion to study and observe the characteristics and

peculiarities of iron that came within your scope, as

molder ?

A. We had to know- that it was a good casting.

Q. I understand that you have made numerous

castings for sheave wheels ?

A. Well, I do not know how many you call num-

erous. I have made a good many—I do not know

how many.

Q. You know something, then, of the relative

strength of iron castings, do you not?

A. Well, do you mean after the casting is made ?



166 Alaska-Tread IVell Gold Mining Company

(Deposition of John B. Thomas.)

Q. Yes.

A. Well, to some extent, yes.

Q. Well, do you Imow the effect of repairs on

castings—^]3oring holes in cast iron and things like

that?

A. Yes, I have had some experience—that is, I

have seen the effects caused by such repairs.

Q. You would know what was a proper, or im-

proper, or safe or unsafe way of repairing the flanges

of a sheave wheel ?

A. Well, I have an idea how it should be done.

Q. I will ask you a question : A weight of 10,500

pounds is to be hoisted vertically about 750 feet. It

is bing done by means of a wire cable, li/g inches in

diameter; the cable being attached to the weight,

passes over and above a sheave wheel, situated at the

other end, of this distance of 750 feet; thence it

passes to a drum, around which it is wound by the

action of steam. The sheave wheel is cast iron, and

is about six feet in diameter, and the flanges of the

sheave are in proper proportion. The wheel has six

spokes. This sheave wheel breaks in this way: A
piece about 12 or 15 inches in length and 2 or 3 inches

in depth, breaks out of one of the flanges between the

spokes—the break extending below the top of the

cable, and lying in the groove. The break which I
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have described is repaired in the following way: A
piece the size of the broken piece is laid back in the

space broken out. A piece of iron is then placed on

the outside of the broken flange, covering the break

in depth, and extending about four or five inches over

each end. It is then riveted at each end of the piece

put over, 3 or 4 rivet holes at each end and being

counter-sunk. In your opinion, is a sheave wheel

so broken, and so repaired, a fit and suitable piece of

machinery for hoisting?

A. I should think not. No, not where there are

any lives in danger, but otherwise, if it was for some

place else—but even then it is not a safe wheel. The

wheel is weakened, for the simple reason that on these

flanges the iron is harder—is chilled as it runs out to

that light point, and there is not enough elongation.

In other words, it is so brittle and hard, there is no

give; and in putting that patch on there, and in

drawing those rivets, as I understand the question, it

is more or less shrunk, no matter how correct the

iron may be, or how even you drill the hole. It has

a tendency to draw, and with the rivets like that, it

has a tendency to buckle and throw that piece out

again, or break on one side or the other.

Q. Now, let us assume that before this little piece

broke out, as I mentioned, it was a good wheel, and

even at the time I am going to talk about, a little
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later on, it was a good wheel, with the exception of

that one break. Now, supposing that sheave wheel

being a good wheel, breaks that way, and is repaired

that way, and is then set to work hoisting the weight

I have described, and while so engaged, the sheave

wheel breaks—the break beginning in the neighbor-

hood of the rivet holes, in one end of the piece used

as a patch. It includes the patched piece, and ex-

tends, for about three feet along the perimeter of the

wheel—that is, about three feet of the perimeter of

the wheel falls or breaks out. In your opinion, to

what is the breaking of that three feet of the peri-

meter of the wheel due ?

A. Well, it is due to just what I gave you a few

minutes ago. In riveting the piece on the flange, as

I have said before, the drawing of the rivets and

binding them, draws the iron, and it has to give in

some place. The iron being hard, it will not give.

It is like a piece of glass.

Q. Would you ascribe the breaking of the

wheel—the three feet of the wheel, to the way it had

been patched?

A. Why, certainly, it would cause the breaking of

the wheel.

Q. Do you know of au}^ wa}^ by which the wheel

out of the flange of which a piece is broken, as I have
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described—do you know of any pro])ei* way in which

it could be repaired to make it safe to raise 10,500

pounds 750 feet?

A. Well, I think it would be a better w^ay to bring

the patch aroimd both sides of the sheave, under-

neath, so it would fit and rivet on both sides of the

flanges. Let that be one solid piece, forged by a

smith, an^l brought up underneath there to fit, so it

will be perfectly close, and then rivet.

Q. And if that wheel is to be repaired at all. I

understand that that is the proper way to repair if?

A. Well, I think it would be a more safe waj^

hut still the break would weaken the wheel, anyway,

the minute it is drilled into.

Cross-examination.

(By Mr. COBB.)

Q. Have you had any experience with cast steel *?

A. Some.

Q. Now, to change the hypothesis ])ut in the ques-

tion hy Mr. Jennings what would you say as to a

cast steel wheel ?

A. Well, if it is cast steel, why undoubtedly it

would stand a great deal more strain, and lift a heav-

ier load without breaking ; and if it was made out of
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Q. Well, we will put the question in this way : It

is a cast steel wheel, made by one of the largest and

most responsible manufacturers in the trade. The

piece that broke out of it was about five inches in

length, and extended down to about the level of the

top of the c^ble (which was a 1% inch cable) as it

lay in the groove. That piece was set back in there,

where it fitted perfectly, just as it had been broken

out. A piece of sheet steel the width of the piece

broken out, and forged to fit the curveture of the

wheel, was put on over that, on the outside, and riv-

eted into the flange of the wheel, on each side. Now,

would you say that that was the proper way, or not,

to repair the wheel 1

A. If that was a steel wheel, with the patch riv-

eted of soft malleable cast steel, it would be reason-

ably safe.

Q. Where would the strain upon the sheave wheel

come, in hoisting vertically: Does it come from the

bottom of the groove, or upon the flanges'?

A. If pulling in a straight line, it would come

upon the groove, but if there is a lateral motion, or a

sway to the rope, it would come upon the flanges.

Q. So, if the weight to be hoisted, is being brought

up the shaft and the weight itself working in guides,

so as to keep it steady, as I understand it, there is

no strain, except in the bottom of the groove?
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A, No, only in the bottom of the groove, where

the cable lies.

Q. Then if the weight to be hoisted, was in a shaft,

wliicli was supplied with guides, and the patch in

tlie flange of the wheel did not extend below the top

of the cable, as it lay in the groove, there would be no

strain on the flange ?

A. A di.ect line across here. (Note: reference is

hereby made to sketch.) As I understand you then,

the patch is above the cable, as it lies in the groove?

Mr. COBB.—Yes.
A. Then it has no tendency to aft'ect the strength?

Q. Then, as I understand 3^ou, the patch would

not affect the wheel at all?

A. Oh, yes, it would. It takes the strength out

of the wheel. Tt is a strain along the flanges. If it

is an iron wheel, to take a ])iece out of the flanges,

will weaken that wheel, which I would judge would

not be safe, when repaired, because it is liable to crack

at any time. I have seen lots of them in the scrap

piles, broken in that way, and I can show you, il' you

will come up to the sho]:)s. With a cast steel wheel, it

would weaken it some, luit it would be more safe, be-

cause there is give to steel.

Q. If this was a steel wheel, and was Ijroken and

repaired in the manner put to you by me, would it be
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a reasonably safe wheel to use for the purpose of

hoisting the weight stated? A. Yes.

Q. The wheel in question was a six foot sheave

wheel, drawn to scale on Defendant's Exhibit No. 1,

which is now before you here, I will ask if you have

sufficient experience as a machinist and mechanic, to

know what weight it would bear ?

A. I am not a machinist, and I do not know.

Redirect Examination.

(By Mr. JENNINGS.)

Q. In the case I have mentioned to you, the cable

passes over the sheave onto a drum about six feet in

length, and is wound around that drum. Would that

give any lateral strain to the flanges—we will assume

that it is 75 feet from the drum ?

A. Why, certainly. It would certainly have a

tendency to affect the weight on the flanges of the

wheel—the more the sway was, the more the strain

would be on the flange, and the weight itself will give

it a start when the engine moves and sometimes

cause the rope to fly up. It sways so I have seen it

strike the shaft, I was on the cage myself, at the time.
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J. J. C. BARBER, a witness for plaintiff, being

first duly sworn on oath, testified as follows

:

(By Mr. JENNINGS.)

Q. What is your name ?

A. J. J. C. Barber.

Q. Where do you reside ?

A. At Jun au.

Q. How long have you resided here ?

A. Very nearly eight years.

Q. What is your occupation ?

A. Agent for the New York Life Insurance Com-

pany.

Q. Agent and solicitor? A. Yes, sir.

Q. In your business, do you have occasion to cal-

culate and show people the Expectation of Life, with

relation to their being insured?

A. Yes, we use the tables.

Q. Do you have the standard tables of the insur-

ance companies to that effect ? A. Yes.

Q. Do you use the American Experience Table

of Mortality? A. Yes.

Q. I hand you a book entitled '*Vade Mecum."

I now hand you a table in that book, marked "Plain-
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tiff's Exhibit No. 14 for Identification, Second

Trial," and ask you what the table is?

A. That is the Expectation of Life, according to

American Experience Mortality Table.

Q. Say what it is again.

A. The Expectation of Life, according to Amer-

ican Experience Table of Mortality.

Mr. JENNINGS.—I offer this now—this page.

Mr. COBB.—We object to it as irrelevant, and im-

material. It is irrelevant whether this man died,

sixteen or sixty.

(Objection withdrawn.)

(Plaintiff's Exhibit No. 14 received in evidence,

and read as follows :)
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Plaintiff's Exhibit No. 14, for Identification, Second

Trial.

AJVIERICAN EXPERIENCE EXPECTATION
OF LIFE.

EXPECTATION OF LIFE, ETC.

According to the American Experience Table of Mor-

tality.

Age
No. of years
E.xpeotation

of life.

No. Dying of

each 1000
Annually.

No. of years
Age Expectation

of life.

No. Dying of

each 1000
Annually.

20 42.20 7.81 58 15.39 22.94

21 41.53 7.85 59 14.74 24.72

22 40.85 7.90 60 14.09 26.69

23 40.17 7.95 61 13.47 28.88

24 39.49 8.01 62 12.86 31.29

25 38.81 8.07 63 12.26 33.94

26 38.11 8.13 64 11.67 36.87

27 37.43 8.19 65 11.10 40.13

28 36.73 8.27 m 10.54 43.71

29 36.03 8.34 67 10.00 47.65

30 35.33 8.42 68 9.47 52.00

31 34.62 8.51 69 8.97 56.76

32 33.92 8.61 70 8.48 61.99

33 33.21 8.71 71 8.00 67.66

34 32.50 8.83 72 7.55 73.73

35 31.78 8.95 73 7.11 80.18

36 31.07 9.09 74 6.68 87.03
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No. of years No. Dying of No. of years No. Dying of
Age Expectation each 1000 Age Expectation each 1000

of life. Annually. • of life. Annually.

37 30.35 9.24

38 29.62 9.41

39 28.90 9.59

40 28.18 9.79

41 27.45 10.01

42 26.72 10.25

43 25.99 10.52

44 25.27 10.82

45 24.54 11.17

46 23.80 11.56

47 23.08 12.00

48 22.36 12.52

49 21.63 13.10

50 20.91 13.78

51 20.20 14.54

52 19.49 15.39

53 18.79 16.34

54 18.09 17.40

55 17.40 18.58

56 16.72 19.88

57 16.05 21.33

Plff's Ex. No. 14, for Identification, Second Trial

(H. M. L.)

75 6.27 94.37

76 5.88 102.31

77 5.49 111.06

78 5.11 120.83

79 4.14 131.73

80 4.39 144.47

81 4.05 158.66

82 3.71 174.30

83 3.39 191.56

84 3.08 211.36

85 2.77 235.55

86 2.47 265.68

87 2.18 303.02

88 1.91 346.69

89 1.66 395.86

90 1.42 454.54

91 1.19 532.46

92 .98 634.25

93 .80 734.17

94 .64 857.14

95 .50 1000.00
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(By Mr. JENNINGS.)

Q. The table that I offer you has one eolumn

marked '

' Age '

' ; what does that refer to ? What does

that mean?

A. That is the age of the man, the age of the

party.

Q. You dete.Tnine what age he is, and then on the

next column, iis marked the number of years of Ex-

pectation of Life?

A. The idea is, it is the average Expectation of

Life of a man of that age, according to the table.

Cross-examination.

(By Mr. COBB.)

Q. Those tables are based upon the average ex-

perience, are they not? A. Yes.

Q. Then they are not applied to persons in the

employment of mining, are they?

A. Well, I don't know about that. Of course,

the New York Life Insurance Company writes poli-

cies on the lives of miners, but they don 't write them

at the same rate as for other people.

Q. They are known as the extrahazard. Ai"^

they not?

A. In the New York Life, it is known as the Ad-

justable Accmiuilation Policy.
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Q. So these tables would not apply to people in

the employment of mining?

A. I don't know whether they would or not. The

rates of the company would not apply.

Q. The rates of the company are based upon

these tables *? A. Yes, sir.

Redirect Examination.

(Mr. JENNINGS.)

Q. Mr. Barber, I understand that this gives the

Expectation of Life of the person?

Q. This table gives the average Expectation of

Life of all persons? A. Yes.

Recross-examination.

(Mr. COBB.)

Q. Mr. Barber, are these tables used with ref-

erence to miners applying for life insurance ?

A. As far as the agent is concerned, the table is

not used at all, except as a man wants to know what

the Expectation of Life is. But they are the basis of

fixing rates of insurance, as I understand it.

Q. Are they used as the basis of fixing life insur-

ance of miners or people engaged in that occupation ?

A. Yes, they are used for all occupations. Some

occupations, the rates are higher than others.
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Q. T will ask jou if the occupation of mining in

life insurance, is not one of the "hazardous" occu-

pations ?

A. The policies are put in a different class, I sup-

pose the occupation is considered as being hazardous.

(Mr. MALONEY.)

Q. What do the lables of the Expectation of Life,

apply to in general?

A. Which table, this American Table?

Q. Yes, sir. Is it the average length of life?

A. The average length of life, as I understand it,

the average length of life, of a certain class of risks.

Q. Does mining come Avithin that class?

A. I don't know.

Q. Didn't you testify the last term of the court,

it did not? A. I don 't think so.

Q. Just recollect. .

A. I don't think so. I don't remember.

Q. Does that include the hazardous or extrahaz-

ardous ?

A. In the Table of Mortality, I don't know

whether it does or not.

Q. Does mining come within the "Hazardous

Risk"?

A. We don't have anv "Hazardous Risk."
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Q. Does mining come within the ordinary risk,

with you ? A. Not in the rates.

Q. If it don't come in the rates, it wouldn't come

in the tables— If the rate is higher than that, the

presumption is, that term of life is shorter of the

man, isn't it?

A. Yes, the risk is greater.

Q. Then that table would not apply?

A. I don't know how that applies to these risks,

because I don't know how they make this table up.

Q. When the rate is higher, this is based upon

the assumption that life of the individual is shorter ?

A. Yes.

Q. Now, then, the rate for miners would be higher

than ordinary rate, wouldn't it?

Q. The presumption is, that it would be shorter

than is given in those tables there?

Q. I will ask you if it is not a fact that you stated

that the reason is, that the life of the individual is

shorter? That is the supposition?

A. Yes.

Q. If that is true, the miner does not come un-

der this classification of rates, does he?

A. I should not think so.

Q. Therefore, he does not come under this classi-

fication? A. I should not think so.
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(By Mr. JENNINGS.)

Q. Did you ever hear of a special table for law-

yei^ ? A. No.

Q. Did you ever hear of a special table for doc-

tors ? A. No.

Q. Did you eve?' hear of a special table for min-

ers ? A. No.

Q. Did you ever hear of a special table of mortal-

ity for any particular class of people?

A. No.

Q. A table of mortality, by its very terms, as I

understand it, they take the average number dying

of each one thousand, and they take the age of those

persons, and they make the average up from men

gathered from all ranks of life—isn't that your un-

derstanding? A. I don't know about that.

Q. Do you know of any reason why this table

does not mean just what it says ?

A. No, I do not.

(By the COURT.)

Q. Do you know what lives, or what classes of

persons are taken to make up that table of mortality?

A. That table is the experience of different com-

panies for a great many years, in regard to risks

—

whether those risks are selected risks, or taken in-

discriminately, has always been a question with me.
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Q. That is, you don't know whether they are se-

lected risks or not ?

A. What I have always figured on, is that they

are selected risks.

(By Mr. JENNINaS.)

Q. You have always been taught that they are

selected risks? You have nothing to base that on,

have you? A. No.

Q. The table does not say it is made up of selected

risks ? A. No.

(By Mr. COBB.)

Q. Mr. Barber, counsel asks you if you have ever

seen or heard of a table made up of the average lives

of doctors, lawyers, mechanics, etc.—I will ask you,

if you have heard of the recent publication of Hoff-

man—I believe he is of 3^our company—in which sev-

eral of the different callings is tabled ? A. No.

Q. You have not seen that ? A. No.

JACOB NORDAHL, a witness for the plaintiff,

being first duly sworn, on oath testified as follows:

(By Mr. CHENEY.)

Q. State your name?

A. Jacob Nordahl.

Q. Where do you reside ? A. Juneau.

Q. How old are you?



vs. Z. U. Cheney, 183

(Testimony of Jacob Nordahl.)

A. Thirty-three last September.

Q. Where were you born? A. In Norway.

Q. Where in Norway?

A. Well, it is on the continent that is called Eu-

rope—but where in Norway?

Q. Yes.

A. Well, they ca^ it Nordahlin in Norway, where

I was born.

Q. At what place were you born ?

A. It's name is Nordahlin; that is the name it

is recognized by—do you mean my whole address ?

Q. Yes.

A. Well, it is Valdahlin, Aalehund ; it is in Nor-

way. •

Q. That is the place where you were born, is it?

A. Yes, sir.

Q. Did you know Ole Linge in his lifetime?

A. Yes, sir.

Q. State, if you know, where Ole Linge was born ?

A. He was born at the same address as mine.

Q. Just give the place where he was born?

A. The postoffice address is Valdahlin, Aalehund,

Norway.

Q. Did you know Ole Liiage in Valdahlin, Aale-

hund, Norway? A. Yes, sir.

Q. Did you know Ole Linge in the old country,

Jacob ? A. Yes, sir.
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Q. In the place that you have testified to, in Nor-

way? A. Yes, sir.

Q. Did you know Ole Linge in any other country ?

A. I knew him in this country, too.

Q. In Alaska ? A. Yes, sir.

Q. For how many years did you know Ole Linge

in Alaska ?

A. I knew him since 1901, in the spring, until 1903

when he was killed.

Q. You knew him then, for about three years, did

you, in Alaska ?

A. No, a little over two years it would be.

Q. When did you first meet him here in Alaska,

Mr. Nordahl"?

A. A few days after he came up here.

Q. When was it? A. On Douglas Island.

Q. When was it? A. In May, 1901.

Q. Where do jou say you met him the first time ?

A. On Douglas Island.

Q. What were you doing ?

A. I was just over to meet my acquaintances—

I

come over from Hot Springs.

Q. At the time you met Ole Linge, as you have

stated, what was he doing ?

A. Working in the mine.

Q. What mine ? A. The Ready Bullion.

Q. What is the Ready Bullion mine ?
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A. It is a quartz mine.

Q. Where is it?

A. On Douglas Island.

Q. Is it one of the group of Treadwell mines?

A. Yes, sir.

Q. Mr. Nordahl, you say you knew Ole Linge in

Alaska from the time you have stated, in 1901, up to

the time he was killed % A. Yes, sir.

Q. When was he killed?

A. In August, the first part of August.

Q. August when? A. 1903.

Q. Do 3^ou know what his reputation for sobriety

was? A. Yes, sir.

Q. What was it?

A. He was a sober, industrious man.

(By the COURT.)

Q. What was his reputation for sobriety—you

stated you knew—what was it ?

A. He was a sober, industrious man.

(By the COURT.)

Q. That was his reputation, was it?

A. Yes, sir.

(By Mr. CHENEY.)

Q. Mr. Nordhal, as a matter of fact, was Ole
Linge while in Alaska working at the place where
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3^ou have described, was he a man who saved his

money? A. Yes, sir.

Q. You know that, do you, from your acquaint-

ance with him? A. Yes, sir.

Q. Your acquaintance with him was what you

would call intimate, was it? A. Yes, sir.

(By Mr. CHENEY.)

Q. I will ask you, Mr. Nordahl, what Ole Linge's

full name was? A. Ole Nils Linge.

Q. That was his full name ? A. Yes, sir.

Q. Did you, during your acquaintance with Ole

Linge, ever see him write any letters to his friends,

or anybody ? A.I did
;
yes, sir.

Q. Do you know how he usually signed his name ?

A. Well, sometimes he would sign Ole N. Linge,

and sometimes Ole Nils Linge.

Q. What would you say was his usual custom of

signing it?

A. Ole N. Linge, I think he signed most.

Q. Do you know how old Ole Linge was at the

time he was killed, in August, 1903 ?

A. He was around twenty-five years old.

Q. Just answer the question to get the record right

—do you know ? A. Yes, sir.

Q. How old was he?

A. He was about twenty-five years old.
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Q. At the time of Ole Linge's death, in 1903, the

time he was killed, what kind of a man was he—with

regard to being a strong, robust man—or a sickly

man?

A. He was in good health—and an ordinary man

in strength.

Q. He was what you would call a strong young

man? A. Yes, sir.

Q. Mr. Nordahl, you say he was in good health at

the time he was killed in Treadwell, as you testified ?

A. Yes, sir.

Q. Do you know whether or not he was working

most of the time you knew him here in Alaska ?

A. Yes, sir.

Q. Where was he working the most of the time ?

A. He was working on Douglas Island.

Q. Where?

A. In the Ready Bullion, until the time he got

killed, for maybe around a month.

Q. Where was he working when he got killed ?

A. In the shaft of the Treadwell.

Q. The Treadwell mine? A. Yes, sir.

Q. Do you know whether or not, Ole Linge sent

money to his folks in the old country?

A. Yes, sir, he sent money.
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(By the COURT.)

Q. Do you know? A. Yes, sir.

(By Mr. CHENEY.)

Q. During the time he was working here before

he was killed, you say you knew he sent money home

to the old country ? A. Yes, sir.

Q. To his folks? A. Yes, sir.

Cross-examination.

(By Mr. MALONEY.)

Q. How long since you left Norway %

A. Thirteen years.

Q. How old was Ole Linge at the time of his

death ? A. Twenty-five.

Q. Twenty-three, was he not? A. No, sir.

Q. Didn't you state he was twenty-three in the

last trial? A. I don't recollect.

Q. You hadn't seen Ole Linge for thirteen years,

at the time you met him at Douglas City ?

A. That is four years since I met him over there.

Q. Do you know his father, did you say?

A. Yes, sir.

Q. How long since you saw his father?

A. Thirteen years last summer.

Q. Was he an old man at the time you saw him ?

A. Well, I should judge he was getting on towards

fifty years.
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Q. You don't know whether he is living now, do

you? A. Yes, sir.

Q. How do you know ?

A. Well, I have had letters from him that he is

living.

Q. Where are those letters ?

A. I have one on me now.

Q. When did you get that?

A. I got it the 12th, I think, of this month.

Q. Who was it from ?

A. From my brother.

Q. Where is he?

A. Back in the old country.

Q. That is the only information you have got, is

through your brother, is it?

A. Well, his father wrote a few lines, too.

Q. Whose father? A. Ole Linge's father.

Q. To who? A. Tome.

Q. When? A. In the same letter.

Q. Have you got this also ? A. Yes, sir.

Q. You haven 't seen him for thirteen years ?

A. No.

Q. Did you write to him before you got these

letters from him ?

I^^hA.

I have written to him two or three times.

^BQ. Since the last trial of this case ?

I
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A. No, before that.

Q. Did you have this letter at the last time this

case was tried ? A. No.

Q. Have you written since the trial of this case

to him ? A. I wrote one letter.

Q. You didn't write before that?

A. Yes, sir.

Q. Did you get an answer before the last trial

of this case ?

A. He answered through my brother,

Q. Did you have this letter at the time we tried

this case before ? A. No, I think not.

Q. You stated you saw Ole send six hundred dol-

lars, did you ?

A. I didn't see him send it; I know it by him

telling me himself.

Q. You didn't see him send it?

A. No, I didn't.

Q. You don't know, except what he told you,

about his sending it? A. No, sir.

(By Mr. MALONEY.)
Q. Were you working at Treadwell the time Ole

was working there?

A. I worked there two different times.

Q. How long did you work there each time ?
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A. I worked there four and a half months in all,

but steadily two months there.

Q. Were you working with Ole ?

A. No, sir.

Q. In the same mine with him ? A. No, sir.

Q. You didn 't work in the same place with him f

A. No, sir.

Q. You didn 't see but little of him, did you ?

A. I saw him often, we were on the same shift.

Q. You were not in the same mine ?

Q. You changed shifts every two weeks ?

A. Yes, sir.

Q. Were you always on the same shift ?

A. Yes, sir.

Q. Always ? A. Yes, sir.

Q. What makes you think that, how do you know

that you and he were always on the same shift ?

A. I started on the same shift with him, and over

there, when you start on one shift, you always stay

on one shift.

Q. How often were you in the habit of seeing Ole ?

A. I could not state.

Q. Not often?

A. I could not state whether it was often, I saw

bim around.
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Q. You don't know what he was doing in the in-

tervals, when you didn't see him, at the various times

you did see him ? A. Yes, sir, I do.

Q. Just tell the jury how you know what he was

doing at the various times that you didn 't see him ?

A. I know by his telling me.

Q; He told you what he was doing all the times

when you didn't see him?

A. He told me what he was working at,

Q. Did he tell you what else he was doing ?

A. No.

Q. Didn't tell you whether he was drinking any

during those intervals or not? A. No.

Q. You don't know whether he had been drinking

during those times, do you.

A. Well, I know that he didn 't drink when I was

with him.

Q. Did you testify the last term of the court, that

you used to go down to the saloons and drink there ?

A. Me?

Q. You, yourself, you and Ole both ?

A. No, sir.

Q. Do you know whether Ole went there and did

that? A. No.

Q. You don't know whether he had been in the

habit of going down there to the saloons, or not?
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A. No, sir.

Q. Yon have not seen him only very rarely ?

A. I have seen him off and on, I don't know how

often.

Q. You don't know whether he spent his money

freely down town ? A. Yes, sir.

Q. How do you know %

A. Because he sent money home, and he always

had money.

Q. Do you know whether he had money at the

time of his death, or not ?

A. I could not say.

Q. Don't you know, as a matter of fact, he didn't

have money enough to pay his funeral expenses ?

A. He hadn't been working very long then, he

first came up from below.

Q. The money he had prior to that, you don't

know whether he had spent it, or not, of your own

knowledge ? A. No.

Q. As a matter of fact, you didn 't know anything

about his habits, except what you observed during

the few times you saw him over there, did you ?

A. No. sir. vv'



194 Alaska-Treadwell Gold Mining Company

(Testimony of Jacob Nordahl.)

Redirect Examination.

(By Mr. CHENEY.)

Q. You stated, Mr. Nordahl, that Ole had just

come up from below, a short time before he died,

please explain that to the jury, about how long?

A. How long he had been here ?

Q. Yes.

A. This last time—well, he left down there some-

where around about the 4th of July, and I under-

stood he got work as soon as he got up here.

Q. Then you think he was probably working from

around the first part of July, up to the time he was

killed, at that time ? A. Yes, sir.

Q. You know he was working before that in the

Treadwell mines 1 A. Yes, sir.

Q. He was only below a short time, was he not ?

A. He went down in April.

Q. When he came back, he came in July ?

A. Yes, sir.

Q. Just made a short trip below, in the spring of

1903? A. Yes, sir.

Q. I don't suppose you followed Ole Linge

around, and knew every single thing he did, during

the three years, or two and a half, that you knew

him—you don't mean to say that? • A. No, sir.

Q. Do you mean to say you knew Ole Linge well ?
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A. I did.

Q. Do you know about his frugality, industry

and sobriety ? A. Yes, sir.

Q. Now, you were asked by Mr. Maloney, if you

knew how nuich money Ole had when he was killed

over there at Treadwell—what was your answer to

that?

A. Well, Ole had, I suppose, what he had com-

ing' there for his work over there.

Q. You stated you didn't know absolutely how

much money he had over there ? A. No, sir.

Q. There was no way for anybody to find out, ex-

cept the Treadwell Company ? A. No, sir.

W. C. ANGELL, as witness for the plaintiff, being

first duly sworn, on oath testified as follows:

Direct Examination.

(By Mr. JENNINGS.)

Q. Please state your name.

A. W. C. Angell.

Q. How old are you?

A. Thirty-seven years past.

Q. What is your occupation?

A. Machinist.

Q. Did you ever serv^e an apprenticeship as a

machinist ] A Yes, sir.
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Q. Where abouts'?

A. San Francisco, California.

Q. How long?

A. A period of four years.

Q. Under what concern ?

A. The firm's name is the Golden State Miners'

Iron Works.

Q. What business were they engaged in ?

A. General machinery of all kinds.

Q. Did they manufacture hoisting machinery?

A. Yes, sir.

Q. Sheave wheels ? A. Yes, sir.

Q. You served there four years ?

A. Yes, sir.

Q. How old were you when you began service

there? A. I was then eighteen years old.

Q. And you stayed there four years'?

A. Yes, sir, as an apprentice.

Q. What did you do when your apprenticeship

was terminated'?

A. I still continued in the concern as a journey-

man two years.

Q. The same concern? A. Yes, sir.

Q. What were you employed in during that two

years ?

A. General work of all kinds, nothing in partic-

ular.
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Q. State whether or not, during that time, you

handled any sheave wheels, or hoisting machinery

generally.

A. Yes, sir, I done machinist's work on them.

Q. That would make jow twenty-six years old, at

the time you left the Golden State Miners' Iron

Works ? A. No, twenty-four years.

Q. Then where did you go?

A. I went to Unga Island, in the Apollo mine.

Q. The Apollo mine? A. Yes, sir.

Q. What did you do over there?

A. I was there as a machinist.

Q. What kind of a mine was it ?

A. Quartz mine.

Q. Was that operated by a vertical shaft, or a

tunnel ?

A. Tunnel and vertical shafts also.

Q. Were there an}^ sheave wheels over there, in

connection with vertical shafts? A. Yes, sir.

Q. State whether or not, while at the Apollo

mine, at Unga, you had anything to do with hoisting

machinery.

A. Yes, sir, I handled two hoists there.

Q. How long do you say you stayed at the Apollo

mine?

A. I was there from 1892 to 1897.
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Q. After you left the A])ollo mine, then where did

you go ? A. Came over to Juneau.

Q. What employment did you engage in?

A. I was employed in a steam laundrs^ handling

the plant there, a few weeks ; and after that, at the

Treadwell mine.

Q. What year was it when you first went to the

Treadwell mine? A. In December, 1897.

Q. December, 1897? A. Yes, sir.

Q. How long did you stay there, at that time ?

A. I stayed there until the Spring of 1899.

Q. Stayed in what capacity—what capacity were

}^ou employed at the Treadwell mine ?

.A. As a machinist.

Q. Do you mean the Treadwell mine belonging to

the Alaska-Treadwell Gold Mining Company, on

Douglas Island? A. Yes, sir.

Q. Did I understand you to state that you had

any hand in handling the machinery of that mine ?

A. Which mine?

Q. The Treadwell mine ?

• A. Yes, sir, I had.

Q. State what you did, with reference to hand-

ling the machinery of the Treadwell mine.

A. During the construction of the three hundred

mill, and the seven hundred mill—as it is called—of
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the Ready Bullion mill, I was erecting machinist

there.

Q. Do you know what kind of sheave wheels they

used, when you handled that mine ?

By Mr. COBB.—We object to the question, as

irrelevant and immaterial.

By Mr. JENNINGS.—I propose to connect it, if

the Court please, and I promise the Court to connect

it.

By Mr. COBB.—From 1897 to 1899 down to

1903?

By Mr. JENNINGS.—Yes, I propose to connect

it.

By the COURT.—What do you mean, what kind

of sheave wheels %

By Mr. JENNINGS.—Yes, sir, what kind of

sheave wheels.

By the COURT.—I overrule the objection.

(By Mr. JENNINGS.)

Q. What kind of sheave wheels %

A. Cast iron.

Q. Do you know what cast iron looks like—do

ou know how it differs from other metals'?

A. Yes, sir.

I
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(Objected to b}^ counsel for the defendant, as lead-

ing.)

COURT.—Don't lead the witness.

(By Mr. JENNINGS.)

Q. You say they were cast iron sheaves, Mr.

Angell what is the usual sheave wheel—hoisting

sheave wheel—six foot hoisting sheave wheel, of a

mine, made of—what is the ordinary sheave wheel of

a mine made of?

A. Made of cast iron.

Q. Now, you say you Avere there until 1899, as I

understand it? A. Yes, sir.

Q. What did you do after you left there?

A. I went to Skagway, I was employed there at

the White Pass, Yukon shops.

Q. How long were y^u there?

A. I was there until the spring of 1901.

Q. Did you have an)i:hing to do with sheave

wheels while you were there?

A. No, sir, not except a little small coal hoist, at

the wharf.

Q. Did they use hoisting sheave wheels at the

White Pass shifts of six foot dimensions ?

A. No, sir, at the coal hoist they used small ones,

about eighteen inches in diameter.
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Q. You stayed at the White Pass shifts imtil

1901 ? A. Yes, sir.

Q. What did you do then?

A. I came back to Treadwell.

Q. In what capacity ?

A. I was master mechanic at that time.

Q. What part of 1901 ?

A. If I remember rightl,y, 1 think it was during

April or May.

Q. Who was the superintendent of the mines

when you came back?

A. Mr. Joseph McDonald.

Q. Who was assistant superintendent of the

mines when you came back?

A. Mr. Robert Kinzie.

Q. You say you came back as master mechanic

of the Treadwell mine, do you know, Mr. Angell,

what kind of sheave wheels they used there—vertical

or sheaves—when you came back, during the time

you were master mechanic over there ?

A. Yes, sir, T do.

Q. What kind? A. They were cast iron.

Q. How long did you remain there at that time,

as master mechanic? A. Two months.

Q. That was in 1901? A. Yes, sir.

Q. What did you do after you left Ti-eadwell

then? A. I went back to Skagway again.
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Q. How long did you remain at Skagway?

A. Something like two months, I think.

Q. What were you doing there?

A. I Avas employed at the White Pass shifts.

Q. What did you do after you quit that employ-

ment? A. Nothing for several months.

Q. What was the next employment you had ?

A. The next emplo^Tnent was at Treadwell.

Q. In what capacity?

A. In the machine-shops of Treadwell.

Q. What year was that? A. In 1901.

Q. How long did you remain under that employ-

ment? A. Until the early spring of 1903.

Q. When you handled this plant what was it sup-

posed to be, a plant for handling how much ore

—

what was supposed to be the capacity of the plant

—

what was it supposed to be—^what would you call it

—

a two-ton, four-ton or six-ton hoist—or what?

A. I don't know hardly how to answer that ques-

tion.

Q. What was it known as ?

A. The original installment of the plant was a

two-ton skip.

Q. What do you mean by that?

A. A skip guaranteed to carry two tons of ore.

Q. You don't mean that was the weight of the

skip, do you? A. No, sir.
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Q. Mr. Angell, as long as you have worked for

the Treadwell company as master mechanic or ma-

chinist, did you ever see any six-foot sheave wheel

made of steel, or made of anything except cast iron?

A. No, sir, I never did.

Q. Mr. Angell, I understand you to say that the

sheave wheel is a material part of a hoisting plant?

A. It is a part of its equipment, yes, sir.

Q. What is the hoist, what is called the hoist?

A. The engine and motive power.

Q. How is it operated, how does it raise and

lower skips in the shift ?

A. It is an engine operated by steam or com-

pressed air.

Q. Is it operated by means of the cable?

A. Certainly, by cable over a dnim.

Q. What does it do, with reference to the sheave

wheel i

A. It is transmitted from the drum over the

sheave wheel, which is directly opposite the verti-

cal shaft, as it is at the Treadwell.

Q. Opposite—you mean above ?

A. I mean above.

Q. You have assisted in building the machiner}'

of hoists? A. Yes, sir.

9. You understand how it is operated?



204 Alaska-Tread well Gold Miwing Company

(Testimony of W. C Angell.)

A. Yes, sir.

Q. You understand how the strain comes on

hoisting machinery! A. Yes, sir.

Q. Have you ever worked on these sheave wheels

over at the Treadwell mines ?

A. Yes, sir, I have.

Q. In the Treadwell hoist? A. Yes, sir.

Q. Of the Alaska-Treadwell Gk)ld Mining Com-

pany? A. Yes, sir.

Q. Mr. Angell, if a cast-iron sheave wheel is

broken below the top of the cable if the piece broken

out of it was say twelve or fifteen inches long, and

two or three inches deep, so that it extended below

the top of the cable, what in your own opinion, should

be done with that sheave wheel?

By Mr. COBB.—We object until the witness is

further qualified, by showing experience and knowl-

edge of the particular matter inquired about.

By the COURT.—I overrule the objection.

(Defendant excepts.)

A. What is the question?

(By Mr. JENNINGS.)

Q. I say, if a sheave wheel six feet in diameter,

which is hoisting a weight of, say, ten thousand

pounds, out of a vertical shaft of a mine, breaks if
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a piece breaks out of the flange, twelve or fourteen

inches long, and two or three inches deep, and if

that break extends below the top of the cable, what

should be done with that sheave wheel?

A. I should throw it away.

Q. Ought it to be repaired at all?

A. No, sir, not unless you have nothing else to

put in its place.

Q. If it should be repaired at all, describe what

would be a proper way to repair it?

A. Well, that is a pretty hard question to answer,

because it is an awfully hard thing to repair a wheel

of this kind, and bring it back to its original strength

—the way I should repair it, would be to have

a piece of boiler or sheet steel extend underneath

the frame, around on both sides, clear around the

circumference of the wheel, and rivet it.

Q. What would you say if a sheave wheel, such

as I have described, to you, were repaired in this

manner. Suppose the piece broken, or a piece simi-

lar to it, was placed back in the place where it was

broken from, and then another piece of iron, steel,

or any strong material—the strongest material you

could get were placed on the outside of the flange

over this broken plaf'C extending four or five inches

—or, even say ten inches, on each end of this broken

piece, and extending below this broken piece, so that
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it covers the broken piece entirely, and then, that

patch were riveted on to the side of the flange by

rivets going through the side of the flange, and be-

ing counter-sunk—what would you say as to that

method of repairing that sheave wheel?

A. How do you mean that question—with refer-

ence to the strength of the wheel?

Q. Yes, with reference to whether that would be

a proper way to repair any such wheel ?

A. That would only be a temporary way, not a

proper way.

Q. You stated, Mr. Angell, that for temporary

purposes, it might be repaired in that way—what

do you mean, explain to the jury a little more fully,

I don't quite understand you; what do you mean

by saying that would only be a temporary way?

A. What I mean by that, is if the sheave wheel

were still continued in use, that would probably keep

the cable from jumping off its groove.

Q. For a while? A. For a while, yes, sir.

Q. I will ask you this question—if the sheave

wheel is calculated to bear with safety eighty tons,

when it is a good wheel, no piece broken out—state

what effect the breaking out ' of a piece of flange

below the top of the cable, would have—state whether

or not, if it is broken in that way, there is any way
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of computing or calculating or estimating how much

it would bear, after it is broken that way?

A. No, sir.

Q. Now, Mr. Angell, I asked you with reference

to cast iron wheels, suppose the wheel were made of

any other metal, like sheet steel or any other metal,

and it is broken below the top of the cable as it lies

in the groove, ought it to be repaired at all ?

A. No, sir, I think not; it would be the same

proposition, only a cast steel wheel would naturally

be stronger.

Q. It would be stronger to start with, as I un-

derstand you? A. Yes, sir.

Q. Mr. Angell, if the piece that has been de-

scribed to yooi were not repaired at all, what would

be the liability, wath reference to the cable?

By Mr. COBB.—We object to that, as incompe-

tent, irrelevant and immaterial—there is no wheel

used that has not been repaired.

By Mr. JENNINGS.—I will state that this is only

a preliminary question. I am willing to admit now,

that we do not claim that, tliat wheel was not re-

paired ; we do not say that a wheel of that kind was

iised—we want to show by the witness what would be

the effect of that hiatus in the wheel, to start with,

and then if that patch breaks out, what is liable to
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follow. I want to show what is the liability of the

cable, if that patched piece is liable to break out.

By the COURT.—Yon may ask him.

Mr. COBB.—We should object to that, because

there is no proof of a patched piece breaking out;

the fact is, it was on there at the time it broke—it

was riveted to the wheel at the time.

By Mr. JENNINGS.—I want to show by the wit-

ness, what would be the effect on the cable if the

wheel should break.

By the COURT.—Ask him that, then.

(By Mr. JENNINGS.)

Q. What would the effect be on the cable if the

perimeter of the wheel should break ?

A. Do you mean the flange ?

Q. No—Well, say if the whole perimeter should

break out, and the cable should drop to the shaft

—

what would the cable be liable to do, when you were

hoisting a load ?

A. It would naturally drop to the shaft.

Q. State what the effect of the drop to the shaft

would be liable to make on the cable itself?

A. It would be liable to break it.

Q. Mr. Angell, when were you subpoenaed as a

witness in this case? A. This morning.
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Q. Were you subpoenaed? A. Yes, sir.

Q
A

Q
A

Q
A

Who subpoenaed you ?

The Deputy United States Marshal.

What is your occupation at present?

Machinist.

Whereabouts, at the Boschour Iron Works?

Yes, sir.

Cross-examination.

(By Mr. COBB.)

Q. You don't mean to say that you didn't talk

with your counsel about your testimony in the case?

A. I did last night, they asked me a few ques-

tions.

Q. That is all?

A. All except about six months ago.

Q. That was before tlie former trial ?

A. No, sir.

Q. At the former trial you were not called as a

witness in the case ? A. No, sir.

Q. You did not talk with them, tlien ?

A. Not at the former trial.

Q. The former trial was in July last, didn't you

talk with them before that? A. No, sir.

Q. When was it you talked with them first ?

A. I don't remember, it was only a casual conver-

sation.
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Q. You said a while ago it was six months ago.

A. I just gave approximately.

Q. Why can't you state now?

A. Because I had no interest in the thing.

Q. Mr. Angell, you have not worked at Treadwell

since 1903—the spring of 1903, have you ?

A. Yes, sir, I have.

Q. Where abouts?

A. What time, do you mean ?

Q. Yes, when?

A. December, a year ago, I worked there.

Q. Where abouts did you work then ?

A. In the machine-shops.

Q. In what capacity? A. As a machinist.

Q. You were not foreman of the machine-shop?

A. No, sir.

Q. You haven't been foreman there since 1903?

A. Since 1901.

Q. Your subsequent emplojrment there was in the

capacity of simply a machinist ? A. Yes, sir.

Q. What sheave wheels do I understand you to

say you installed there ?

A. The original installment of the Treadwell

mine.

Q. Do you know when they were installed?

A. Yes, sir, I do.

Q. When? A. It was in the fall of 1898.
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Q. That is the first time they ever operated the

shaft there?

A. No, the shaft liad been operated with a similar

engine before that.

Q. Did you install the wheels that were in use

there in August, 1903?

A. No, sir, unless they were the original wheels

that were put in in 1898.

Q. You don't know whether they were or not?

A. I do, in reference to one wheel.

Q. In the Treadwell shaft ?

A. Yes, sir.

Q. Which one?

A. As you are standing at the engine and look-

ing at the wheels, it is the one on the left.

Q. How do you know that is the same wheel?

A. You mean the one towards the left?

Q. Yes. A. I put it in.

Q. Who was that wheel made by?

A. The original wheels were made by the Frazer

& Chalmers, of Chicago.

Q. You stated to the jury that those were cast

iron wheels, not cast steel? A. Yes, sir.

Q. What is the difference between them?

A. The only way I could judge is by the appear-

ance.
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Q. Describe the difference.

A. In the first place, there is a difference in the

color, a east iron casting is smoother and a different

color, it is grayer; whereas, a steel casting is more

of a brown color, and has liunps and bumps upon it.

Q. Don't you know that those wheels are made

by the Walker process? A. No, sir.

Q. Do you know what the process they were made

by is know as to the trade?

A. They were made by common, ordinary mold-

ing, from the appearance of them.

Q. Do you mean to tell the jury that they were

not made by what is known as the Walker process

of casting steel ?

A. I don't know anything about the Walker pro-

cess.

Q. You never heard of that? A. No, sir.

Q. Did you ever examine one of the Allis-

Chalmers' Catalogues of wheels?

A. Not wheels.

Q. As a matter of fact, you were discharged for

incompetency in 1901, weren't you?

A. In 1901, no, sir, I don't think it was incompe-

tency at all.

Q. Mr. Kinzie had you discharged ?

A. No, sir, Mr. Kinzie was not there at that time.
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Q. The last time, in 1903, when you were there

in the capacity of a machinist, Mr. Kinzie then had

you discharged for incompetency ?

A. No, sir.

Q. What were you discharged for?

A. I did not report for dut}^ for several days,

and when I came back, the foreman told me my posi-

tion was vacant.

Q. Did you ever repair a sheave wheel?

A. I have, yes, sir.

Q. That had a piece broken out of the flange ?

A. Yes, sir.

Q.* What sort of a sheave wheel was it ?

A. Oh, a small one, fourteen inches in diameter.

Q. Did you ever repair more than one?

A. I think I repaired two at the Apollo mine.

Q. What size were they ?

A. They were small, about fourteen inches.

Q. Did you ever repair a large one, six foot, or

thereabouts? A. No, sir.

Q. You never had any experience in repairing

those at all? A. Not personally, no.

Q. You could not have experience except per-

sonally, I take it Now, Mr Angell, you stated a

while ago, that there is no means of calculating the

strength of the sheave wheel, a piece of which had

been patched out of the flange ?
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A. Yes, sir, I did.

Q. How do YOU know there is no means of cal-

culating it?

A. Because there is no means of telling the condi-

tion of the wheel. It might be cracked in places or

strained.

Q. It is only mth reference to that, that there

might be some latent defect—that you cannot calcu-

late it?

A, I mean that no man could tell the condition

of the wheel after it has a piece broken out of it.

Q. Don 't you know that they can take a cross-sec-

tion of the perimeter where the break occurs^ and

make a mathematical calculation of the strength of

it? A. No, sir.

Q. Did you ever do that thing?

A. No, sir.

Q. Did you ever make a calculation of the

strength of the wheel at all ? A. No, sir.

Q. Could you do that ?

A. If I had occasion to do it, I could find text

books to find out.

Q. You would have to go to text books ?

A. Yes, sir.

Q. Your statement that there was no way of cal-

culating strength, was based upon the assumption
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that there might be latent defects in the wheel, that

you could not take into consideration ?

A. I don't understand you.

Q. I say, your answer, that there was no way of

calculating the strength of the wheel with a piece

broken out of it, was based upon the assiunption that

there might be latent defects in it, the effect of which

you could not calculate, was it not?

A. I don't see any possible way of calculating the

strength of a wheel after a piece is broken out of it.

Q. You don't? A. No, sir.

Q. You don't know whether other people can or

not? A. I have never seen them.

Q. You haA^e never been taught how to do that ?

A. No, sir, and I never heard of any body else

that has been, either.

Q. You are pretty ignorant of that, any way, on

that subject, on the subject of calculating the strength

of wheels ? A.I admit that, yes, sir.

Q. Your statement, that this was an iron wheel,

and that all the wheels you saw over there, were iron

wheels, is based simply upon your observation of

them, as they were put in the mine, was it not ?

A. Yes, sir, and from a general knowledge of the

nature of cast iron.

Q. How did you know they were made by Allis-

Chalmer Company?
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A. The two hundred and forty plant?

Q. Yes.

A. Because the whole equipment was made by the

Allis-Chalmer Co. I saw the plans and specifica-

tions of the whole thing, they were brought from the

Prazer & Chahner Compan3^

Q. You don't know that they were cast steel

wheels made by the Walker process?

A. No, sir, I don't know anything about the

Walker process.

Q. You have never seen cast steel sheave

wheels"? A. No, sir.

Q. You don't know there is such a thing in the

trade? A. It is not connnon.

Q. Do you know there is any such thing at all?

A. They might be made as a special order, but

not as a general rule.

Q. Don't 3^ou know they are advertised in the Al-

lis-Chalmers catalogue, advertised as the best pat-

ent for a cast steel wheel.

A. They are very recently.

Q. Don't 3^ou know they were advertised long

years prior to 1903 and that that wheel was being

used in the Treadwell shaft? A. No, sir.
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Redirect Examination.

(By Mr. JENNINGS.)

Q. Mr. Cobb has asked you something about be-

ing fired for incompetency—you stated that Mr.

Kinzie was not there at the time—who was the su-

perintendent? A. Mr. Joseph McDonald.

Q. Do you know a man by the name of Cox?

A. Yes, sir.

Q. Was he there at that time?

A. He was there as a machinist at that time.

Q. When you quit in 1903, was he there then?

A. In 1903?

Q. Yes.

A. Yes, sir, he was foreman at that time.

Q. Mr. Angell, were vou ever discharged from

that mine, or any other place, for incompetencj''

?

A. No, sir, not to my knowledge.

(By Mr. COBB.)

Q. Did they tell you what they discharged you

for, over there? A. Yes, sir, they did.

Mr. R. R. HUBBARD, a witness for the plaintiff,

being first duly sworn, on oath testified as follows

:

(By Mr. CHENEY.)
Q. Please state your name.

A. R. P. Hubbard.
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Q. Where do you reside?

A. At Douglas City.

Q. What position, if any, do you occupy in

Douglas, Alaska.

A. United States postmaster.

Q. How long have vou been postmaster at

Douglas ?

A. A little over four vears last April.

Q. Is there a money order department in the post-

office , at Douglas, Alaska ? A. Yes, sir.

'^Q. Was there in August, 1902, and March, 1903?

A. Yes, sir.

Q. Will you just take the package of papers and

records—I will ask you Mr. Hubbard, what this

package is?

A. A record of orders issued at Douglas.

Q. Money orders? A. Yes, sir.

Q. Is this record in the United States postoffice ?

A. Yes, sir.

A. A record of monev orders issued when?

A. At the dates stamped at the head of each lot.

Q. Where did this book come from—has this

book been in your custody all of the time, as post-

master? A. Yes, sir.

Q. Did you bring it from the postoffice, at

Douglas ? A. Yes, sir.
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(Date of August 2d, in book marked for identifica-

tion, Plaintiff's Exhibit No. 15, Second Trial.)

Q. I will ask you whether or not, that constitutes

ii part of the official record in your office of mone^y

orders issued while you were postmaster?

A. I think the api^lication is the official record;

that is simply a record that we copy off, when we

eount up our cash at night.

(By the COURT.)

Q. A kind of cash-book?

A. No, sir, we have a cash-book separate.

(By Mr. CHENEY.)

Q. What is the complete official record that you

have in your possession, as postmaster, as to orders

issued in August, 1902 ?

A. The book and this application.

Q. State what these orders are %

A. No. 4647, is $100, sent to Nels P. Linge, Nor-

dahlin, Aalehund, Norwa}', by Ole Linge, api3lica-

tion for money order 4648 and 4649 are the same

thing, each for $100.

Q. From the same party to the same party?

Hb a. Yes, sir, one is signed Ole E. Linge—4649, is

Hmgned Ole E. Linge, the others are Ole N. Linge.

Bi
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(By Mr. CHENEY.)

Q. What do you state these applications you have

given me are?

A. Applications for international money orders.

Q
A

Q

Are the)^ official records in your office?

Yes, sir.

Did I understand you to say the original rec-

ord? A. Yes, sir.

Q. What does it mean when you say, a money

order of this kind, that has been stamped with this

stamp up here—it is a record in your possession

—

what does that show you?

A. It means that some one has sent money.

Q. To the person stated in the money order?

A. Yes, sir.

Q. And that party who has sent the money order,

or at least, some one in his behalf, has placed money

in the postoffice? A. Yes, sir.

Q. Also, that a money order has been issued for

that amount? A. Yes, sir.

(The COURT.)

Q. You mean, then, Mr. Hubbard, that these

slips are not made out and stamped, as you have

stamped them there, until the person making the ap-

plication, has deposited with you the amount which

the slip shows the application is for—these slips are
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never stamped until the amount is handed to the

postmaster"? A. No, sir.

(Mr. CHENEY.)

Q. I will ask you to explain briefly, what the rec-

ord is here, under the name of Ole N. Linge, that has

been marked for identification?

A. I cannot do that without going through the

whole thing; that is with the number of orders is-

sued that day, to balance up our cash that night.

We have got to get the amount of the orders, and

the amount of fees, because at the same time, we

have domestic orders, and we have to show from

which place we get the money.

Q. Does this correspond—Ole N. Linge, etc.

—

does this correspond to orders issued on that date?

A. Yes, sir.

Q. Take the other book, Mr. Hubbard.

The COURT.—You had better read those orders

in evidence, so that they may be returned to the post-

office at once.

(Plaintiff's Exhibits 16 and 17 read in evidence,

as follows:)
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Plaintiff's Exhibit No. 16.

''(No. 6701)

APPLICATION FOR INTERNATIONAL
MONEY ORDER.

Advice sent tlirough Exchange Office at New York.

No. 4647. U. S. Money. Amount, $100. For-

eign money, 370 Kroners. Payable in

(Postmaster will write on this line 'Great Britain,'

'Italy,' etc., as the case ma}^ be.)

(Space above this black line is for the Postmas-

ter's records, to be filled in by him.)

(Spaces below this black line, are to be filled by

the applicant, or by some person for him, not con-

nected with the postoffice.)

For the siun of $100.

Payable to Nels P. Linge.

Town (or city) of Nordahlin.

>s[o. street.

County, Canton.

Kreis or Department

Province, Aalehund.

Country, Norway.

Residence or place of business of the person to

whom the money is to be paid. Sent by Ole N. Linge.

(Write on this line the name of the remitter.)

At the left of the money order, the residence, or

place of business of the person by whom the money
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is sent. No. Street. Town, or (^ity,

of Douglas, State of Alaska.

(See other side.)

It is stamped, Douglas, Alaska, August 2nd, 1902.

M. O. B."

The back contains printed matter relating to fees

charged for issuing international money orders in

effect December 1, 1901, and instructions. Edition

of January 1, 1902.

By Mr. CHENEY.—Order No. 4648, being Plain-

tiff's Exhibit No. 17, read in evidence by the Court,

as follows:

Plaintiff's Exhibit No. 17.

^'(No. 6701.)

APPLICATION FOR INTERNATIONAL
MONEY ORDER.

Advice sent through Exchange Office at New York.

No. 4648, U. S. money amounting to $100. For-

eign money 370 Kr., payable in Norway.

(Postmaster will write on this line, 'Great

Britain,' 'Italy,' etc. as the case may be.)

(Spaces above this line is for the postmaster's re-

cords, to be filled in by him.)

(Spaces below this line are to be filled in by the ap-

plicant, or by some person for him, not connected

with the postoffice.)

For the smn of $100.
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Payable to Nels P. Linge.

On the left-hand side, residence or place of busi-

ness of the person to whom the money is to be paid.

Town (or city) of Nordahlin. No.

street. County, Canton, Kreis, or department

Province, Aalehund County, Norway.

Sent to Ole N. Linge.

(Write on this line, the name of the remitter.)

At the left of the page, residence or place of busi-

ness of person by who the money is sent.

No. street. Town, or city, Douglas.

State, Alaska.

(See other side.)"

The COURT.—The back of it is just the same as

the other.

Mr. CHE:NEY.—If the Court please, I presume I

had better read a part of the record here that I have

introduced.

The COURT.—Yes.
Plaintiff's Exhibit for identification No. 15, read

in evidence by counsel for the plaintiff, as follows

:

Plaintiff's Exhibit No. 15.

"Number of money order, 4647. Amount of

money order, $100. Fee, $1.00. Amount of money

in any country drawn upon for international orders

only, 370 Kr. Postoffice drawn upon, Nordahlin,

Norway. If order was drawn upon country in which
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original order was made (Canada, Great Britain and

colonies) enter here name of office of payment for

other countries. (Germany, Italy, Sweden, etc.)

AVrite only name of country.

August 2nd, 1902, Norway. Remitter, Ole N.

Linge. Remarks . No. 4648, amount, $100,

370 Kr."

Q. Mr. Hubbard, I will ask 3^ou what this is ?

A. An application for international money or-

der.

Q. Issued when?

A. March 9th, 1903.

Q. In the postoffice of Douglas, Alaska ?

A. Yes, sir.

Q. What is the amount?

A. Two hundred thirty ($230) dollars.

Q. I will ask you what that page of this book is ?

A. It is a copy of the orders used at Douglas post-

office, Alaska on March 28th and 30th, 1903.

Q. Has that book been in your possession ever'

since? A. Yes, sir.

Mr. CHENEY.—If the Court please, that is all on

one money order; No. 5523; No. 5524 and No. 5525

will all be one number on the exhibit, marked for

identification Plaintiff's Exhibit No. 19, second trial.

Plaintiff's Exhibit No. 19 for identification, offered
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and received in evidence, and read by counsel for

plaintiff, as follows:

Plaintiff's Exhibit No. 19 for Identification.

"(No. 6701.)

Stamp of issuing office, Douglas, Alaska.

March 28th, 1903. M. O. B.

APPLICATION FOE INTEENATIONAL
MONEY OEDEE.

No. 5523 U. S. money. Amount, $100. Foreign

money, 370 Kr.

No. 5524, U. S. money. Amount, $100. Foreign

money, 370 Kr.

No. 5525, U. S. money. Amount, $30. Foreign

money, 111 Kr.

(Postmaster will write on this line 'Great Britain,'

'Italy,' etc., as the case may be.)

(Space above this black line is for the postmaster's

record, to be filled in by him.)

(Spaces below this black line are to be filled in by

the applicant, or by some person for him, not con-

nected with the postoffice) for the sum of $230.

Payable to Nels P. Linge.

(Write on this line, name of person who is to re-

ceive the money.) Town (or city) of Sylte.

No. street.
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On the left of the page, residence or place of busi-

ness of the person to whom the money is to be paid.

County, Canton.

Kreis or Department, Nordahlin.

Province, Aalehund, County, Norway.

Sent by Ole N. Linge.

(Write on this line, the name of the remitter.)

No. street.

At the left, residence or place of business of the

person by whom the money is sent.

Town (or city) Douglas, State of Alaska.

(See other side.)"

Mr. CHENEY.—On the back is a statement of fees

charged for issuing international money orders, in

effect August 1, 1902; and instructions edition of

August 1st, 1902. Register of money orders issued,

postoffice, Douglas, Alaska. Number of money or-

der, 5523. Amount of money ordered, $100. Fee,

$1.00. Norway. Remitter, Ole N. Linge. No. 5524,

$100. Fee, $1.00, Norway. Remitter, Ole N. Linge.

No. 5525, $30.00. Fee, $ .30, Norway.

Remitter, Ole N. Linge. Dated March 28, 1903.

Mr. CHENEY.—I understand that Mr. Hubbard
may take these exhibits away, as they have been read

in the record.

The COURT.—Yes, they may be taken.
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Mr. COBB.—I may want to recall Mr. Angell, for

one or two questions on cross-examination.

Mr. JENNINGS.—If they want Mr. Angell back,

they must subpoena him. I had to subpoena him,

and he has been discharged ; he was here and they ex-

cused him, and we excused him.

The COURT.—If they want to cross examine him,

you had better get him back, Mr. Jennings.

Whereupon, the trial of this case was ad.jourued;

proceedings had at 2 P. M., December 20, 1905.

(By Mr. JENNINGS.)

Q. Mr. Angell, when you installed that plant over

there, when you left there, in 1903, about how far

was the drum from the cable that went down into the

shaft?

A. You mean from the surface of the shaft?

Q. Yes, from the collar of the shaft—how far was

the drum from the collar of the shaft ?

A. Say, fifty feet.

Q. State whether or not, the drum was below the

sheave wheel? A. Yes, sir.

Q. About what angle from the sheave wheel to

the drum, as near as you can remember, approxi-

mately ?

A. That is pretty hard to determine, I should

judge about thirty-five degrees.
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Cross-examination.

Q. You never measured, the distance?

A. No, sir, I just judged approximately.

Q. You never examined it with reference to judg-

ing the distance ? A. No.

Q. You never examined it particularly for the

purpose of determining the distance ?

A. I never made any point of examining it, ex-

actly.

Q. You never had made any point of examining

it? A. No, sir.

Q. Did you ever look at it, for the purpose of

judging the distance, at the time?

A. You mean exactly—no, I never had any oc-

casion to estimate the distance, it is just approxi-

mately.

Redirect Examination.

(By Mr. JENNINGS.)

Q. Have you been to Treadwell, since the new

hoisting was put in over there ?

A. Yes, sir, I worked there last winter.

Mr. JENNINGS.—I will state to the Court, I was

examining Mr. Kinzie's last testimony, that he

gave the second time he was called, and it seems to

me there was a little mistake, that Mr. Kinzie would
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like to correct, and we would like to have corrected

Mr. Kinzie, in his testimony, says the Treadwell em-

ployed Mr. Noonan. If the counsel is willing to ad-

mit that it is the Treadwell company, it will be all

right.

Mr. COBB.—That is admitted.

Plaintiff rests.

OSCAR W. ERDAL, a witness for the defendant,

being first duly sworn, on oath testified as follows

:

(Mr. COBB.)

Q. State your name.

A. Oscar Erdal.

Q. Where do you reside?

A. In Treadwell.

Q. How long have you lived there?

A. I have resided in Treadwell since May.

Q. Of what year?

A. I lived in Douglas before that.

Q. How long have you lived in Douglas?

A. In Douglas since June 24, 1904, a year ago.

Q. What is your occupation Mr. Erdal?

A. I am employed by the Treadwell Company.
Q. I mean, what is your occupation in life ?

A. I am a mining engineer.

Q. State whether or not, Mr. Erdal, as a mining
engineer, you have ever made any drawings to scale?
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A. I have.

Q. What has been the extent of your experience

in that sort of work?

A. In drawing?

Q. Yes.

A. Why, in 1894 or '95—1 don't remember the

exact year when I graduated from the High School

in Germany—or equivalent to the High School here

—I was too young to enter the University—and I

took a special course in architectural drawing, in

what you would call a Trade School, in America;

that drawing consists of general machinists draw-

ings, shades and shadows and descriptive drawing

—and mathematical drawing in general. I went to

South Africa, and I worked for the Robinson Gold

Mining Company for fourteen or fifteen months—

1 was Assistant Surveyor for a couple of months—

and I had to make the plans there ; then I went to

Columbia University, and on the strength of my

drawing, I was excused in my junior year—with

the exception of the drawing for the thesis, which

consisted of designing ore bins, and designing skips,

large working drawings; then I came into the em-

ploy of the Treadwell company, and my regular work

is drawing to scale—designing and drawing.
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Q. You say you have been in their employ how

long?

A. Since June, 1904, about a year and a half,

Q. State whether you were ever shown a six foot

sheave wheel—or thereabouts, that was broken at

the time?

A. I was not shown it.

Q. State what happened in respect to it.

A. Mr. Kinzie, the Superintendent of the Tread-

well mines, told me

—

Mr. JENNINGS.—We object to anything Mr. Kin-

zie of the Treadwell mine told him—it is hearsay

testimony, and not responsive to the question.

The COURT.—He may testify, with the under-

standing that it is connected with the wheel. Of

course, standing alone, the statement that Mr. Kinzie

told him that such and sucli wheel had been in an

accident, would be hearsay; but, if Mr. Kinzie gave

a direction where to find it, and then it is connected,

Mr. Erdal shows a knowledge in himself as to what

the wheel was, but you can connect this wheel that

the witness is now talking about, with the one in

controversy in this case. I think it is entirely com-

petent; but the defense must connect; and I will
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admit the evidence, subject to motion to strike, if

it is not connected.

(Plaintiff excepts.)

(Mr. COBB.)

Q. Just state its size and appearance.

A. The size and appearance I can best show by

a drawing of it. I had to make all that wheel fit)m

measurements that I took myself.

Q. You say you found it there—state what size

the wheel was?

A. About six foot and six inches in diameter,

the extreme dimensions.

Q. What condition was it in, whole or broken ?

A. It was in a broken condition.

Q. State whether or not, you made a drawing of

that wheel. A. I did.

Q. Explain to the jury just how you made that

drawing—that is, with reference to whether it was

drawn to scale, so as to correctlj^ represent the wheel,

or an ordinary sketch ?

A. I took the measurements of each part of the

sheave wheel; I took the measurements of the hub,

of the rim—I took the measurements of the spokes,

and from those measurements, I made two sections

of the wheel—one you might call a side elevation
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of the wheel, and the other section, cutting two op-

posite spokes in two, to show the thickness of the

spoke and the cross section of the rim, and the cross

section of the hub.

(The COURT.)

Q. This is the one you look at from the side

—

and the other from the edge of the wheel ?

A. Half of it removed.

(Mr. COBB.)

Q. I hand you a drawing Mr. Erdal, attached to

and as a part of the deposition of Mr. Hefele, in this

case—it is marked ''Deft's Ex. No. 1, for Identifi-

cation" J. S. Harding, 11-23-05." I will ask you if

you made that?

A. I did.

Q. What does it represent?

A. It represents the sheave, as I just explained,

showing the side view of the sheave, showing the

hub; the rim and the six spokes; and showing here

the cross-section of that same wheel, after cutting

the wheel in two ; that is the two opposite spokes.

Q. Is that drawing made to scale ?

A. That drawing was made to scale, three inches

to the foot.

Q. Are the measurements shown upon it by the

figures?
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A. Most of the measurements are shown by the

figures ; the measurements in detail of this sheave, I

don't think I have shown completely on this sheave

wheel.

Q. So far as the measurements are shown in fig-

ures, state whether or not, they are correct?

(Objected to by counsel for plaintiff, as leading.)

Mr. COBB.—I will withdraw the question in that

form.

Q. State what those figures on there represent?

A. These figures here, six foot six inches, repre-

sents the extreme outside distance from rim to rim.

Q. The outside of the flanges ?

A. The outside of the flanges of the rim ; this dis-

tance, from there to there, shows the diameter of the

wheel, which is the distance from the center of the

rope—using a one and one eighth (1%) inch rope.

Q. What is that dimension (pointing to dia-

gram) ?

A. That dimension is the diameter of the sheave

wheel.

Q. What is it in figures?

A. Six foot—pardon me a minute—if I made the

diameter of the sheave six foot—I mean the outside

dimensions ; then these dimensions here—show the di-

mensions of the spokes. Now, the cross section of
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the spoke is across; and this half, that is the two out-

side lines, represent the width of one rim of the

cross; and this dimension here, shows the thickness

of the rim at right angles to that one; I can show

that better on the blackboard.

The COURT.—Put it up on the blackl)oard.

(Mr. COBB.)

Q. Mr. Erdal, I now hand you a drawing marked

"Deft's Ex 'E.' for identification," and ask you to

state what that is ?

A. This is a white print of the drawing of the

sheave.

Q. The same sheave that you have been testifying

about %

A. Yes, sir, the same sheave.

Q. You say it is a white print of the drawing

—

is' it the same dra^^ing that you have been testifying

that the blue print is of ?

A. Yes, sir.

Q. Who made the drawing?

A. I made the drawing.

Q. I believe you have testified that it is made to

scale by actual measurements?

A. Yes, sir.
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Mr. COBB.—I offer this in evidence.

(Defendant's Exhibit "E." received in evidence.)

Q. Now, Mr. Erdal, if you will step down to the

jury, I will ask you to explain that drawing to the

Court and the .jury, as to the dimensions, and all

about it?

A. This drawing represents the sheave wheel (re-

ferring to map) ; this is the side view of the sheave,

and this is a section of the sheave ; through the cen-

ter line of those two spokes—if you can imagine this

v»^heel cut in two right through those opposite spokes,

and then look at the wheel endwise, you have that

section. These measurements, from there to there,

are the outside measurements from flange to flange;

that is six foot six inches ; that dimension from there

to there, is six foot. Here is the spoke or cross sec-

tion of a spoke, if you can imagine it is like that

(Witness illustrates with chalk on blackboard.)

This drawing is not to scale, that I am putting on the

blackboard now. That is a cross-section of a spoke,

the spoke tapers from the center of the hub towards

the rim; this dimension, from here to here, is this

(pointing to drawing), and that is four and three-

eighths (4%) of an inch. This dimension, from there

to there, is this dimension, that is on-e inch.

Q. Which dimension do you mean?
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A. That is the thickness of the rim, extending

out this way, here is a cross-section of that same rim;

that was this distance from there to there and the

dotted lines (pointing to drawing) from there to

there—in other words, from there to there shows

this distance; that is the distance you see connected

from there to there in dotted lines, shows this dis-

tance, which is the thickness of that rim.

I don't know whether I have made that quite clear,

or not.

Mr. COBB.—(To the jury.) If any of the jury

do not understand it, you can ask any questions about

it you wish.

Q. Now, Mr. Erdal, when j^ou examined this

wheel, where did you find the break in it ?

A. I found the break as indicated, across through

there and there, these lines drawn across there, show

the break, so that I saw—the part of the wheel that

I saw, was around to there, and this spoke, this point

from there to there, I didn't see.

Q. Was it gone?

A. It was gone.

(The COURT.)

Q. You mean part of the perimeter was gone ?

A. As indicated, between those two marks, that

part of the perimeter was gone.
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(Mr. COBB.)

Q. State whether or not it correctly indicates the

break across the end of the spoke?

A. Yes, sir, the way I found it.

Q. What was the length of the piece that was
missing, between those spokes *?

A. I didn't measure that part—it can easily be

calculated by taking the length of that and the ratio

to the whole circumference—I didn't take the meas-
urements.

Q. Does the measurement of the part that shows
on the drawing, correctly indicate the part that was
gone?

Mr. JENNINOS.-The part that was gone out of
the particular wheel at the time it was found?

(Mr. COBB.)

Q. Yes.

A. Yes, sir.

Q. What then, was the length of the part that was
gone?

A. You mean in distance?

Q. Yes.

A. To get that, I would have to have a scale and
measure the angle from there to there, and then by
mathematics, work out the exact distance.

Q. Can you approximate it, within a few inches?
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A. Not without measurements, and not without a

scale—I might, perhaps be able to do it with a tape

—

I never thought about that (witness measures on the

drawing.) It is about six and two thirds (6%) of a

foot ; it is about six feet and eight inches—but that is

not exact.

Q. How near exact could you say it was—would

it vary, at the utmost, more than two or three inches ?

A. No, not more than that.

Cross-examination.

(Mr. JENNINGS.)

Q. When did you make the drawing, of which

Defendant's Exhibit "E" is the white print?

A. I don't remember the exact date, but it was

within the month preceding the last time I was on

the witness stand in the last case.

Q. You were on the witness stand in the last trial

of this case, in this court, last summer?

A. Yes, sir. It was about a month preceding

that.

Q. That you made the drawing ?

A. Yes, sir.

Q. You don't know of your own knowledge,

whether this is the wheel that was broken in the ac-

cident, or not? A. No.
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Q. Mr. Kinzie told you to go down there and make

a drawing of that wheel—did he tell you how to make

it?

A. He told me to draw that wheel.

Q
A

Q
A

Q
A

Q
A
Q
A

Did he tell you to make it correct?

Yes, sir.

Did you make it correct ?

To the best of my ability.

You saw some rivet holes in the break?

I did not.

Did 3^ou look for any ?

I did not look for any.

Are you prepared to say there weren't any?

I am not.

Mr. COBB.—We will want to recall Mr. Erdal on

another branch of this case.

COURT.—All right.

ROBERT A. KINZIE, recalled for the defendant.

Direct Examination.

Q. State your name .

A. Robert A. Kinzie.

Q. A¥hat is your occupation, Mr. Kinzie?

A. Superintendent of the Treadwell group of

mines.

Q. How long have you been superintendent?
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A. About a year and a half.

Q. Did you hold any position in connection with

the Treadwell Company in the month of August,

1903?

A. I was assistant superintendent.

Q. Do you recall the accident that happened over

there on the morning of the 5th day of August, 1903 ?

A. You mean was I there ?

Q. I mean, do you recall it?

A. Yes, sir, I recall the accident.

Q. You knew about a sheave wheel breaking

there ? A. Yes, sir.

Q. I will ask you if you know where that sheave

wheel was taken to when it was taken down?

A. I do.

Q. Whereabouts?

A. It was taken down to the wharf, sir, in the

warehouse there.

Q. Is that the same sheave wheel that Mr. Erdal

was sent down to draw ? A. Yes, sir.

Q. I will ask you if there was any other sheave

wheel down there ? A. I never heard of one.

(The COURT.)

Q. Do you mean to say that is the only one you

know of?

A. It is the only one I know of.
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(By Mr. COBB.)

Q. Do you mean to say that that sheave wheel

down there, was the one that was taken down, Mr.

Kinzie? A. I do.

Cross-examination.

(By Mr. JENNINGS.)

Q. How do you know?

A. I saw it taken down there.

Q. Did you see it all the way down there?

A. I did not.

Q. When did you have it taken down?

A. It went up there a few days—anywhere from

two to five days after the accident.

Q. Will you swear it was not taken down the

day after the accident? A. I am pretty sure.

Q. Will you swear it was not taken down the

day of the accident?

A. I am very positive about that, it was not.

Q. What time was the accident ?

A. It was reported on the morning of the 5th.

Q. You swear positively it was not taken down

on the day of the 5th? A. I do.

Q. When do you say it was taken down?

A. From two to five days after the accident.

Q. Who took it down?
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A. I don't remember, I don't carry the names

of all of tlie employees in my mind.

Q. Who boxed it? A. I think Mr. Hamilton.

Q. Who is he, a carpenter? A. Yes, sir.

Q. Who helped him box it?

A. I don't think anybody did.

Q. How did he come to box it?

A. He was ordered by Mr. Carpenter.

Q. Who is Mr. Carpenter?

A. The boss carpenter.

Q. Where is he now ?

A. I think at present down in front of the court-

house.

Q. He is still in your employ, is he?

A. Yes, sir.

Q. Where is Mr. Hamilton now?

A. I don't know.

Q. Have you made any efforts to find him since

the last trial of this case ? A. I have inquired.

Q. Who did you inquire of ?

A. Of Mr. Carpenter.

Q. Would you know Mr. Hamilton, if yon were

to see him?

A. I think I would, the way I remember him.

Q. Have you got a distinct impression of what

Mr. Hamilton looks, in your mind?
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A. I have got a distinct impression.

Q. Did you see Mr. Hamilton box the wheel up?

A. I did not.

Q. You don't know, it is just simply what some-

body told you? A. About his boxing it?

Q. Yes. A. Yes, sir.

Mr. JENNINGS.—If the Court please, I move to

strike out the testimony, that a man by the name of

Hamilton boxed up the sheave wheel, as hearsay tes-

timony.

The COURT.—It may be stricken.

DAVID LANDSBERG, a witness for the defend-

ant, being first duly sworn, on oath testified as fol-

lows:

Direct Examination.

(Mr. COBB.)

Q. Mr. Landsberg, state your name.

A. David Landsberg. '

Q. Where do you reside?

A. Treadwell, Alaska.

Q. How long have you resided at Treadwell?

A. About six or seven years
;
pretty nearly seven

years.

Q. What is your occupation ?

A. I am foreman of the Treadwell mine, now.
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Q. How long have you been in the employ of the

Treadwell company?

A. Just about seven years.

Q. Were you in the employ of the Treadwell com-

pany in the month of August, 1903 ?

A. Yes, sir, I was.

Q. In what capacity?

A. As assistant foreman there.

Q. How long had you been working there at that

time? A. As assistant foreman?

Q. Yes. A. About a year.

Q. Do you know the main hoist of the Treadwell

company? A. I do, sir.

Q. Did you know it at that time?

A. Yes, sir.

Q. State Mr. Landsberg, whether or not, you had

any instructions from the superintendent or fore-

man, with reference to the inspection of that. hoist?

(Objected to by counsel for the plaintiff, as ir-

relevant, incompetent and immaterial, as hearsay tes-

timony, and as having no bearing on any issue in

this case. The main objection is because the ques-

tion calls for what somebody else told him. An-
other objection is, that the rule is that, any inspec-

tion of machinery is competent to be shown whenever
the original fitness of the instrument is in question;
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but, that has all been ruled out by the Court, as I

understand it, whether that were good or bad, at the

start; the only question in this case is, whether or

not they were repaired properly, or repaired at all.

No matter if this thing were inspected a million

times a day, if it were defective and repaired, it

would not make any difference whether it was in-

spected, or whether it was not.)

Mr. COBB.—If the counsel will admit that it was

sufficiently inspected, we will withdraw the testi-

mony.

Mr. JENNINGS.—I will admit that we are not

able to show that, that sheave wheel at the time it

was installed, was not a good sheave wheel.

The COUET.—I think the only question, Mr.

Cobb, is as to whether or not the sheave wheel was

properly repaired, and in fit condition to be used at

that time.

Mr. COBB.—Very well, with that understanding

of the issues, then, by the Court and counsel, I will

not press the question any farther.

(Mr. COBB.)

Q. In the course of your duties as assistant fore-

man there, Mr. Landsberg, had you had occasion to
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see and examine that wheel, any time previous to the

accident? A. Yes, sir.

Q. How often had you seen it ?

A. Oh, every day.

Q. State, Mr. Landsberg, what, if anything, was

shown upon the wheel? A. What did you say?

Q. I say, state whether or not, anything was

shown upon the wheel, as you saw it there.

A. To show that the wheel was repaired, that I

saw?

The COURT.—Ask him what was the appearance

of the wheel.

(Mr. COBB.)

Q. What was the appearance of the wheel, with

reference to whether it had been repaired or not?

A. Well, there was a small piece out of the rim of

the wheel, and there v\'as a patch put on it. That

was all that was done to the wheel.

Q. Do you know when it had been repaired ?

A. No, sir, I don't think that I remember just

what date.

Q. How long, if you can remember, had you been

noticing that place where it had been repaired ?

A. It might have been three weeks, probably, I

am not certain about the date.
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Q. Mr. Landsberg, just describe to the jury—you

say there was a little piece broken out of the rim

—

just describe to the jury where abouts that piece was

broken from—just step down to the drawing a mo-

ment.

(Mr. COBB.)

Q. Just indicate on this cross section of the wheel

here—indicate about how much of the flange was

out? A. That is, the wheel here?

Q. Yes.

A. This represents the side view of it (pointing

to drawing). This represents the rope lying in the

sheave, between the flanges of the sheave, in the

groove ; and that represents the flange there.

Q. About Avhat proportion, in depth, did the

break extend ?

A. Eight along the edge of the wheel, there was

about two inches, and about five or six inches long

on this rim.

(The COURT.)

Q. You mean, two indies deep?

A. Yes, sir, two inches deep, and five or six in-

ches long.

(Mr. COBB.)

Q. I will ask you to state if the break—how deep

it extended, with reference to the rope or the cable ?
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A. It would not be down as deep as the cable.

Q. The bottom of the break would not be as deep

as the cable—you mean that it would not be down to

the top of the cable?

A. It would not extend down to the top of the

cable.

Q. State whether or not, in the operation of the

sheave, any part of the cable would touch the broken

part of the sheave? A. No, sir.

Q. Just take the witness-stand again. (Witness

takes the stand.) Describe to the jury the method in

which that sheave had been repaired?

A. There was a piece of iron put around the

sheave wheel, and some rivets put into it, and that is

about all that was done to it—right on the break, you

know, to make it the right size all the way around.

Q. On the outside of the flange?

A. On the outside.

Mr. COBB.—I will ask you if the piece that was

broken out—what became of that ?

A. I don't know.

Q. About how far on each side of the place that

had been broken out did the piece of iron that you

say had been put on there, extend ?

A. About five or six inches.

Q. How was it fastened ?



vs. Z. R. Cheney. 251

(Testimony of David Landsberg.)

A. Fastened around the rim of the wheel.

Q. Describe to the jury how it was fastened

around—around underneath, or around the edges?

A. Let me see. I don't remember just exactly

how that was put on.

Q. You don't remember just how it was?

A. I don 't remember.

Qj. You remember the accident that happened

over there on the morning of the 5th, don 't you ?

A. Yes, sir.

Q. The morning of the 5th of August, 1903 ?

A. I remember that, yes sir.

Q. State, if you saw that wheel after that ?

A. I did.

Q. When?

A. I seen it about half-past eleven that morning.

Q. That would be on the 6th—it was the 5th that

the accident happened—that would be on the follow-

ing morning ? A. Yes, sir.

Q. Where abouts, what it then ?

A. On the lower floor, extending up against the

post, right by the crusher.

(The COURT.)

Q. What time did the accident happen ?

A. About one o 'clock, I think.

Q. You mean the next morning after the acci-

dent ? A. The next morning.
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Q. That is twelve hours after the accident ?

A. I mean the next morning about eleven o'clock,

or half-past eleven.

(Mr. COBB.)

Q. Now, at that time, what was its condition ?

A. There was a piece broken right out of the

wheel.

Q. Just describe to the jury the piece that came

out?

A. I should judge that it was about eight inches

long—the whole piece was right out.

Q. The entire perimeter of the wheel—right

across like that—a piece out?

A. Yes, sir.

Q. Did you notice the piece that had been re-

paired ? A. Yes, sir, I did.

Q. Where abouts was that, with reference to the

break, where the repair was ?

A. It broke the other side from where the wheel

was repaired.

Q. Did the break extend through the repaired por-

tion? A. No, sir.

Q. State if there was any break, of any kind—

a

new break, I mean where the wheel had been re-

paired? A. None whatever.
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Q. Did you see that wheel broken at any time

after that?

A. No, sir, I didn't see it any time after it left

the mine—it was taken away from the mine, after it

came down, you know—I didn 't see it any more.

Q. Mr. Landsberg, there was one matter in your

testimony that I want to call up—you say that the ac-

cident happened at about one o 'clock on the morning

of the 5th—that is, after 12 o'clock of the 4th, as I

understand it—^it happened about one lnour after

that ? A. It was about half-past one.

Q. What I want to know, is was it eleven o'clock

of that day—was it eleven o 'clock of the 5th, or eleven

o 'clock of the 6th, that you saw the wheel last ?

A. The accident happened at one o'clock to-

night—like, and the next morning at eleven o 'clock, I

seen the wheel.

Q. The morning of that day ?

A. Yes, sir, that very night.

Q. And not the 6th, then ; that is, the way you re-

collect it ? A. Yes, sir.

Q. I believe you never saw the wheel any more

after that—you don't know when it was taken away?

A. When it was taken away, I didn't see it any

more.
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Cross-examination.

(By Mr. JENNINGS.)

Q. Where was the wheel when you saw it ?

A. On the lower floor.

Q. What do you mean ?
'

A. On the ground floor.

Q. Any where near the mouth of the shaft ?

A. Right opposite the shaft.

Q. You saw it on the morning of the accident, and

after that, you never saw it any more ?

A. After I went away toward morning, I never

saw it any more.

Q. After you saw it at eleven o 'clock on the morn-

ing of the accident ? A. No, sir.

Q. You go down into the mine ever day, don't

you ? A. Every day.

Q. If it had been there, you would have seen it,

wouldn't you?

A. I might not, it could be rolled back under the

crusher, and you would not notice it.

Q. How far back under the crusher from the

mouth of the shaft ?

A. You could roll it about twenty feet.

Q. You never saw it there any more did you ?

A. No, I never did.

Q. Just step down here a moment—I wish you

would take this pencil and mark on the plat, which
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has been introduced here, called Defendant's Exhibit

E, and mark about where that patch was—here is the

break (pointing to drawing)
; the break extends from

this line in the perimeter to the other line in the peri-

meter.

Q. This jagged link, marked A, is one end of the

break, and this other jagged line, through the alter-

nate spoke, is the other end of the break—take the
pencil, please, and mark with the letter Z, where the

patched piece was, that you saw.

Mr. COBB.—We object to the question, because
the wheel as it now is, is not in the condition it was
when the witness said he saw it.

The COURT.—The break here does not seem to

correspond with the size of the break in the wheel,
that the two witnesses saw—I will permit him to

show on that map where the break was, the size of it,

and where he saw it, with relation to the break where
he said the patch was.

Mr. JE^NINGS.-There has not been a word of
testimony that this map of the wheel does not show
the break.

Q. I am saying, here is the wheel, and here is the

broken part—you just place your jftnger as to where
the patch was ?
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The COURT.—I don't think tliat is fair to the wit-

ness—you can show him the map, and ask him to show

where the break was, and where the patch was.

Mr. JENNINGS.—Take this map that has been

mtroduced. Exhibit E, and mark on that map where

the break was, and then 3^ou mark where the patch

was on the wheel.

A. The patch was right here somewhere (mark-

ing).

Q. Mark it B, please. (Witness marks as di-

rected.)

Q. Now, where was the break ?

A. The break went this way.

Q. Just trace it; as near as you can. (Witness

traces on map.)

Q. Just letter that, mark it C. (Witness marks

as directed.)

Q. Where was the other end of the break ?

A. That is about eight inches, I didn't letter it—
between seven and eight.

Q. Just measure that other end of the break

—

what is the scale of that map ?

A. The scale of that map is three inches to the

foot.

The COURT.—What do you mean by break?

A. The piece that was broken out of the wheel.
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(Mr. JENNINGS.)

Q. Just draw a jagged line there and letter it, so

we will know what it is—mark it with the letter C.

(Witness marks as directed.)

Q. This is as it was when you saw the wheel, on

the morning after the accident ? A. Yes, sir.

Q. Was there an^d;hing ever done to that wheel,

in the way of knocking off am^ piece?

A. I don't know.

Q. You never saw anything done ?

A. No, they took it away that day sometime.

Q. Where did it go to ? A. I don 't know.

Q. How do you know it was taken away ?

A. I noticed it was not there the next morning.

Q. Don't you know it was put on the cars and

taken down to the warehouse ?

A. I don't know anything about that—I went

down into the mine.

Q. You testified here a little while ago, sometliing

about the way that sheave wheel was re]3aired, that

the patch went clear under the sheave wheel—didn't

you testify that %

A. I said, I didn't remember how that was re-

paired.

Q. You don't know anything about how it was

repaired then ?

A. It was repaired as I told you.
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Q. Are you willing to swear to this jury that you

know how^ that wheel was repaired ?

A. To the best of my recollection I would swear.

Q. Are you sure your recollection is correct ?

A. I think it is pretty near correct.

Q. Is it the way you testified to a little while

ago, is that your recollection ?

A. My recollection is there was a piece on the side

of it.

Q. You don't recollect anything about a patch

going clear under the sheave, do you ?

A. I don't remember.

Q. Do you remember anything about it ?

A. I remember the patch being on the wheel.

Q. Do you remember anything about the patch

going under the sheave wheel ?

A. I don't think it ever went under the sheave

wheel.

Q. Mr. Landsberg, when you left this court-room,

a minute ago, when the court adjourned, you had a

talk with Mr. Kinzie, didn't you?

A. I didn't speak to him about the sheave wheel,

at all.

Q. Didn't you ask Mr. Kinzie, how that wheel

was repaired? A. No, sir.

Q. Youswear to that? A. Yes, sir.
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Q. What did you talk to him about?

A. I don't think it is any of your business. I

didn't talk to him about anything concerning the

sheave wheel.

Q. You didn 't ask him how that sheave wheel was

repaired ?

A. I know how it was repaired—I told you it was

repaired on the side ; that is all I know about it.

What is the use of talking about a thing, when

you can't get anything more about if?

Q. HoAv old are you? A. About forty-two.

Q. You are in the employ of the Treadwell com-

pany now ? A. Yes, sir.

Q. You have a wife and children ?

A. Yes, sir.

Q. You are afraid of Mr. Kinzie, aren 't you ?

A. I am afraid of no one.

Q. Did you testify in the other trial of this case

how that sheave wheel was repaired ?

A. I don't think I did. '

Q. Don 't you know you did not ?

A. I don't think I did.

Q. How big a break was it that jovi saw ?

A. Seven or eight inches.

Q. In the top of the flange %

A. No, that is, it is out of the wheel

.
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Q. No, I mean that little patched piece ?

A. I, say the patch was between five and six in-

ches long, and two inches deep on the flange.

Q. It did not extend to the top of the cable, at all ?

A. No, sir.

Q. It did not effect the sheave wheel at all f

A. I should judge it would not.

Q. Where were the rivets put in it ?

A. Above the cable.

Q. How wide was the piece that was put on there ?

A. How wide would it be ?

Q. Yes.

A. It might be three or four inches.

Q. How many rivet holes in each end ?

A. I did not count them.

Q. Were the rivets coimter-sunk %

A. I don't know, they must have been counter-

sunk.

Q. Do you remember they were counter-simk ?

A. They would have to be.

Q. They would have to be, to make it a good job,

that is. Who told you they were counter-sunk ?

A. I just judged they were.

Q. If it did not affect the strength of the wheel
at aU, why do you patch it at aU? The cable could
not touch it, could it? A. It might.
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Q. Mr. Landsberg, you step down here a moment,

you say that the break you saw in the wheel the morn-

ing after the accident, is represented by the lines that

are marked C and 8, 1 believe *? A. Yes, sir.

Q. You say that the patch that you saw is marked

B—is that what you mean when you say the other

side of the wheel ?

A. There the patch is, right here, and here is the

break.

Q. And that is what you mean by the other side

of the wheel ? A. Yes, sir.

Q. You would call this down here—would you

not, call that the other side of the wheel ?

A. No, here.

Q. You would call that the other side of the

wheel—you understand that break was there ?

A. The break was clear through the entire peri-

meter.

Q. The break was a fresh break when it came

down clear through the entire perimeter of the wheel ?

A. Yes, sir, and this patch was still on, where it

was patched.

Q. You were on the jury at the last term of court ?

A. Yes, sir.

Q. You were talking to a witness for the plaintiff

in this case during the last term of court, when you
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were sitting on the jury, and you were hauled up for

contempt of court?

A. I did make a mistake, but I did not do it will-

fully.

Q. You have not got any interest in this case,

have you? A. No, sir.

Q. Your job depends on your testimony here,

does it not?

A. No, sir, I never sell myself.

Q. You don't come here to testify for the com-

pany ?

A. Nov sir, it is absolutely immaterial to me.

Q. What was your position at the time this acci-

dent happened ?

A. I was assistant foreman then.

Q. What shift did you have, day or night ?

A. Day.

Q. What position have you now ?

A. I am foreman now.

Q. Now, you are foreman of the mine?
A. Yes, sir.

Redirect Examination.

(By Mr. COBB.)

Q. How long have you been foreman?
A. About a year.
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Q. Mr. Landsberg, counsel asked you about talk-

ing with a witness at the last term of court—what

witness was that?

A. Do you want me to tell about it?

Q. Just state what witness it was ?

A. I happened to speak to Mr. Hagstrom, that is

the one—I didn't he was interested in the case at

the time.

Q. He came up from Wrangell ?

A. Yes, sir.

Q. Who spoke first, he or you ?

A. He did.

Q. Did you speak about this case?

A. I asked him what he was doing up here ; and

he said he was on the Treadwell case.

Q. And then he made some complaint against

you, and brought you in contempt of court ?

A. Yes, sir, that is what he done.

Q. The Court discharged you from contempt?

A. Yes, sir.
^

Recross-Examination.

(By Mr. JENNINGS.)

Q. With a reprimand? A. Yes, sir.

Q. You talked to John Hagstrom again, didn't

you—you told John Hagstrom, you didn't know that

the wheel was broke ? A. No, sir.
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Q. About the time of the last trial, you and John

Hagstrom, were talking down in front of the New

York saloon?

A. I would not talk to that man, I would not

wipe my feet upon him.

Mr. JENNINGS.—I asked that question as an im-

peaching question, your Honor, that is as near as I

can fix the question—in front of the New York sa-

loon.

Q. You told John Hagstrom, didn't you, that you

didn't know that the sheave wheel was broken?

Mr. COBB.—We object to that, until they state

the time, place and persons present.

The COURT.—State time and place, and if any-

body else was present.

Mr. JENNINGS.—There was not anybody else

present.

A. There was somebod}^ else present.

(Mr. JENNINGS.)

Q. You did say that, did jou^

A. Noj I did not.
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being first duly sworn on oath, testified as follows

:

Direct Examination.

(By Mr. COBB.)

Q. Mr. Barquist, state your name.

A. Swan Barquist.

Q. Where do you reside ?

A. At Treadwell.

Q. How long have you lived there %

A. About one mo^nth.

Q. Where did you reside before that ?

A. At Douglas.

Q. How long have jow lived in Douglas ?

A. In Douglas?

Q. Yes. A. Over nine years.

Q. What is your occupation ?

A. I am a miner.

Q. Where are you employed?

A. At the Treadwell.

Q. How long have you been employed at the

Treadwell ? A. Over five years.

Q. In what capacity are you employed ?

A. Foreman of the mine now.

Q. How long have you been foreman?

A. About seven months, I guess.

Q. In what capacity were you employed, prior

to that time there ? A. As shift boss.



266 Alaska-Tread IVell Gold Minifig Company

(Testimony of Swan Barquist.)

Q. You were employed at the Treadwell mine on

the 5th day of Aug. 1903 % A. I was.

Q. In what capacity were you employed, Mr.

Erdal? A. As shift boss.

Q. Do you recall an accident, caused by the break-

ing of a sheave wheel there on the morning of the

5th day of August, 1903 ? A. I do.

Q. Where were you at that time ?

A. Of the accident?

Q. Yes.

A. I was home—the accident happened early in

the morning, and I was on the day shift.

Q. When were you up there next, after the ac-

cident? A. At the mine?

Q. Up at the hois^ house.

A. About twenty minutes to seven in the morn-

ing.

Q. Did you see the sheave wheel ?

A. Not then.

Q. Where was it then ?

A. It was still up on the frame, at that time ?

Q. When did you see it next after that ?

A. About twenty minutes to twelve, or probably

half-past eleven.

Q. That same day? A. Yes, sir.

Q. Where was it then ?
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A. It was taken down to the level of the shaft.

Q. Had you ever seen it prior to the time it was

broken ? A. Many times.

(Mr. COBB.)

. Q. State what was its condition prior to this

accident, with reference to whether it had been re-

paired or not?

A. It had been repaired a little, I call it repaired

;

a little patch put on it.

Q. I will get you to describe to the jury just what

sort of repairs had been made upon the wheel—what

was the break that had been repaired, and how it

had been repaired.

A. Through some cause, there had been a little

patch taken off of the upper rim of the sheave wheel.

Q. The rim of the flange ?

A. That is what I call the rim—the upper part

of the flange ; the guide, the upper rim—I never meas-

ured it, but I should judge about five or six inches

in length, and about an inch and a half in depth, and

after that, there had been a piece put on to equal

up the guide, so there would be no piece

—

Q. Go head ; finish your description of it.

A. That is about all—that is the condition of the

sheave wheel before the accident.
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Q. About how long was this piece that had been

put on—you say on the outside of the flange—about

what length was it, would you call the patch ?

A. I never measured that piece there, but about

eight or nine inches in length, I guess the patch was

;

the break was five or six—perhaps a little longer.

Q. How was this piece held on there—how was it

fastened *?

A. It was put on with bolts through the rim or

flange, on both ends.

Q. State what was the condition then ?

A. When I first saw it, after it was taken down ?

Q. Yes.

A. There was a big piece taken out of the sheave

wheel then—quite a piece, I didn't measure it, two

feet probably, or a little less.

Q. You say it was about two feet or a little less ?

A. I think it was less, about in the neighborhood

of twenty inches.

Q. Describe the wheel, as you saw it there at that

time?

A. As near as I can remember, the wheel was the

same as it had always been, with the exception of

this piece that had been broken off of the entire rim

of the wheel.

Q. Just as it had always been ? A. Yes, sir.
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Q. I will ask you if you saw the patch ?

A. As far as I can remember, the patch was on

the wheel then, when I saw it down there.

Q. How near was it to the best of your recollec-

tion, to the new break, on the perimeter of the wheel ?

A. I could not say, I think about four or five in-

ches from this new break ; that is, from the end of the

patch.

Q. Did you notice whether or not there was any

fresh break, at any time, through the portion of the

wheel that had been repaired?

A. Wliat was the question?

Q. Did you notice whether or not there was any

fresh break of any kind through the part of the

wheel that had been repaired ?

A. There was not, as I could see.

Q. Mr. Barquist, state whether or not 3^ou ever

saw that wheel further broken after that day.

A. When w^e came there to look at the wheel

—

there was considerable talk, of course, about how

deep it was broken ; and some fellow said there must

have been an awful strain to break the wheel like

that.

After this talk, soane one took a hammer and

gave it a blow from the side, to see how hard it was

broken.



270 Alaska-Tread IV ell Gold Mining Company

(Testimony of Swan Barquist.)

A. Well, a fellow took a hammer and broke a

piece off.

Q. Where was the piece that was broken off, with

reference to the repaired portion %

A. As far as I can remember, the piece that was

broken off, was the piece that was on, that had been

repaired.

Cross-examination.

(Mr. JENNINGS.)

Q. When was this blow with the hammer struck

on this wheel and the piece detached ?

A. From the side of the wheel

—

Q. When was it, I say '?

A. Exactly the minute I could not say, about ten

minutes to twelve, I guess.

Q. What day?

A. The day of the accident.

Q. Who did it, w^ho struck the blow?

A. I could not exactly say who did it, there was

quite a number of us there.

Q. You say, as far as you can remember, the

patch was on the piece that was broken out when the

man struck it with the hannner—how far can you

remember—are you willing to swear to that as a

fact?

A. I will swear as far as I can remember.
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Q. You are not positive, then ?

A. I would not swear positively that the patch

was on .the wheel, that was broken off.

Q. Mr. Barquist, was that patched piece between

the two spokes or was it over one spoke ?

A. As far as I can remember, it was closer to one

spoke, than between them, and one end was kind of

passing out of the spokes.

Q. Mr. Barquist, when the man hit it with a ham-

mer, how much of the wheel fell off ?

A. Well, I didn't measure the piece, but quite

a piece came off.

Q. Could you give any idea to the jury how big

a piece it was ?

A. Yes, I would say somewhat over a foot in

length.

Q. Don't you know it was three feet in length?

A. No, it was not.

Q. How big a break Avas there in the first place,

when you saw it taken down ?

A. I didn't measure it, but somewhere about

twenty inches or two feet.

Q. And then the man struck it with a hammer

and made it about one foot more—so that would

make the entire break—well, say about three feet

—

it could not have been more than that, could it?
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A. No, sir, about three feet.

Q. Yon didn't know who striirk it with a ham-

mer? A. No.

Q. Who was there?

A. There w^as lots of us there—I don 't remember

who.

Q. You don't remember anybody that was there?

A. I could not place any particular one.

Q. You said you were all talking about the acci-

dent—don't you remember anybody that said any-

thing about the accident ?

A. I could not place anybody.

Q. Was Tom Noonan, the foreman, there?

A. No.

Q. Was David Landsberg there ?

A. I don't think he was.

Q. Was Brown, the engineer there ?

A. I could not say, I could not place any par-

ticular one; there must have been at least one hun-

dred men standing around

.

Q. You could not recall any particular man by

name ?

A. No, I could not; I have been trying to think

of that, and I could not.

Q. What is your occupation ?

A. I am a miner.
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Q Who for? A. The Treadwell company.

Q. What is your position with them %

A. Boss.

Q. Shaft boss ? A. Foreman.

Q. Are yon a family man ? A. Yes, sir.

Q. How many children have you ?

A. Three.

Q. Your job depends upon jout testimony,

doesn't it

9

A. I guess not.

Q. Have you ever talked with Mr. Kinzie about

the case and told him what you were going to testify

to?

A. Mr. Kinzie asked me, I think last summer,

what I knew, and I told him.

Q. Have you ever talked to Mr. Maloney or Mr.

Cobb about the case ? A. Yes, sir.

Q. They told you what to say? A. No.

Q. Didn't Mr. Kinzie tell you to come up here and

testify that somebody knocked a piece off from that

wheel ? A. He did not.

Q. You will swear to that ?

A. I will swear to that.

Q. When was the last time you saw this wheel

before it was moved away from the collar of tha

shaft? A. That was the time.

Q. That very day?
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A. That very day, at noon, I didn't notice it after

that.

Q. You were around there every day, weren't

you ? A. I was.

Q. You have to go down in the shaft for your busi-

ness, don't you

?

A. Not any more.

Q. You never saw it there any more ?

A. No, not if it was taken from the ground.

Q. Did you know what became of the wheel?

A. No, sir.
,

Q. Did you see it put on the train ?

A. No, sir.

Q. Did you see it boxed up—crated up ?

A. I did not.

Q. Were you on the day shift or the night shift ?

A. I was on the day shift.

Q. How long after you looked at the wheel before

you went down to your business ?

A. This was about half past eleven when we came

up out of the mine, then I went to my dinner, and

after dinner, I went down underground—that was the

last I saw of the wheel.

Q. How often did you go down from the collar

of that shaft into the mine—how many times a day?

A. I could not say how many, of course, if some-

thing happens, I would go up and down again.
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Q. You would go down at least once a day?

A. At least four or five times.

Q. You say, Mr. Barquist, that the piece that was

broken out of the wheel was only about five or six

inches long?

A. I never measured it, with a rule, to see how

large it was—something like that.

Q. You said on the last trial, that it was 5, or

6 to 7 inches long, didn't you

?

A. Probably I did—something like that.

Q. How deep was it?

A. Something like an inch and a half, it was

above the cable entirely.

Q. That is, you mean the rim ? A. Yes.

Q. Was the collar above the rim? A. Yes.

Q. The cable didn 't touch it at all ?

A. No, sir, not that I know of.

Q. How big was the patch?

A. Eight or nine inches long.

Q. How wide was it?

A. I could not say exactly, I never measured it.

Q. Give us your best estimate ?

A. About three inches deep, I guess.

Q. You say it was riveted or bolted ?

A. Well, I never examined it exactly, but it was

fastened at both ends, behind where the patch was at.
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Q. Do you know whether it was bolted or riveted ?

A. It was riveted.

Q. What is the difference *?

A. A bolt has an end with a nut to screw on it,

and a rivet has a head put on.

Q. You say it was riveted? A. Yes, sir.

Q. Was it counter-sunk?

A. I never examined it.

Q. Do you know how thick the piece of iron was

that was patched over it?

A. I never noticed it.

Q. You don't know whether it was iron or steel?

A. No, sir.

Q. You know it was some strong metal?

A. It was either iron or steel.

Q. A little patch like that would not affect a wheel

at all, would it? A little chip like that, coming out

of the flange?

A. I could not say ; it was considered so by us that

was looking at it.

Q. You patched it, just the same ?

A. Patched it so it would hold the cable in its

proper place.

Q. Then the cable would have been liable to get

on there, wouldn't it?

A. If it had been left open, probably it would.

Q. You concluded it was better to patch it?
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A. I didn't calculate that, I was not foreman of

the mine.

OSCAR ERDAL, recalled as a witness for the de-

fendant.

(By Mr. COBB.)

Q. I believe you stated you were a mining en-

gineer by profession ? A. I am.

Q. I will ask you to state whether or not you

have made any study of the strength of materials, and

the method of calculating the strength of various ma-

chines ?

A. In Columbia School of Mines, in 1899, I had

tbirty-two weeks of study in the elasticity and resist-

ence of materials for engineering, under Prof. Will-

iam Burr. Prof. Burr has written a book that is

considered an authority on that subject; and as usual

in most universities. Prof. Burr himself is an engi-

neer of great reputation, being one of the members

of the Panama Canal Commission. Then, in my
senior year, in designing skips, ore bins, etc., we had

to apply resistence, and illustrate all materials of

engineering ; and almost every day since then I have

used it. Since I have been in the employ of The

Treadwell Company, I have had to use it different

times in designing and computing the strength of ore

cars, beams, and so on.
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Q. In the course of your study and experience in

mining, have you acquired such information on the

subject as to enable you to testify as to the elevating

capacity of what is known in business as plow steel

cables ?

A. Yes, sir—I forgot to mention just now, that I

also had a course in which we made practical tests

of the tension, compression, and so on, of the different

materials of engineering.

Q. You may state, Mr. Erdal, what a load of 1%
inch cable, being what is known as a two strand

cable, six strands, nineteen wires to the strand, is

capable of bearing?

A. These figures have to be taken from the cata-

logues of the different wire manufacturers, and the

accepted minimum ultimate resistance per square

inch that we used in our calculation were one hundred

thousand pounds—those were the minimum^ that is

the accepted—but I am not absolutely positive, that

that is the ultimate accepted resistence for one and

one-eighth inch cable; they are different for different

sizes
; and they simply have to be looked up.

Q. What is the meaning of the term, safe load ?

A. By the term safe load is meant a load that

can be safely applied without hurting the material

on which the load is applied—in other words, it is
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some portion of the ultimate crushing strength or ten-

sill strength; for example, for some materials, you

have the ultimate resistence of eighty thousand

pounds per square inch, the manufacturers calculate

that load, with the factor of safety of five, and calcu-

late the load to stand sixty thousand pounds.

Q. Do you know what is considered a safe load,

and a working load, means the same thing %

A. No, a safe load is the maximum working load

you can use. Most manufacturers use a load smaller

than the safe load.

Q. I will ask you what is a safe load for a one and

one-eighth inch plow steel cable, used in hoisting

—

for six strands, nineteen wires to the strand?

A. That depends upon the factor of safety you

are using. Most manufacturers use the factor of

safety up to six, so if you are using one hundred thou-

sand, as the ultimate crushing strength, a safe load

would be about one half of that, or about sixteen

thousand and two-thirds (16,000%), I think.

Q. Well, Mr. Erdal, what would you say as to

whether or not five tons, or ten thousand pounds was,

then, the reasonable limit of safety on a load of that

kind?

A. The factor of safety would be ten, double what

is the load.
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Q. Do you know the working capacity, and resist-

ance of a six-foot sheave wheel, such as you have de-

scribed in your testimony ?

A. Yes, sir—I beg your pardon—I won't say yes.

I know the capacity for the rim.

Q. What is the capacity for the rim?

Mr. JENNINGS.—I would like to ask a question

and frame an objection before he answers that ques-

tion.

The COURT.—Very weU.

(Mr. JENNINGS.)

Q. Did you ever operate a hoist?

A. I have operated a hoist temporarily.

Q. Whereabouts ? A. At Johannesburg.

Q. How long ?

A. Only a few days at a time.

Q. You didn't have to make any calculation then

about the strength of the materials ?

A. No, sir, not then.

Q. All you know is about you have read, is it ?

A. Yes, sir.

Q. You don't know anything from actual experi-

ence about it?

A. From actual experience, I know the weight of

crushing materials from what we have tested them
in the laboratory.
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Q. Say a cast steel wheel, about the size of the

one you have testified about, what is the capacity of

the rim?

A. For that, I would like to take out my notes;

I have gone in full detail into all the calculations.

Q. Refer to your notes in which you have made

calculations, and explain it.

A. For cast steel you ask ?

Q. Yes.

A. I find (referring to notes) that the extreme

fiber stress in this case was 2355 pounds per square

inch, considering the beam as noncontinuous.

Q. What do you mean by a noncontinuous beam ?

A. There are different terms that have to come in

this, and before showing how the calculations are

made—I would like to explain the terms—a noncon-

tinuous beam, is a beam of a certain length that is

supported at the end ; in other words, if it should be

across, and you put the weight in the middle of that

beam, the ends cannot move endwise ; a noncontinuous

beam is a beam whose ends are fixed, and in that case,

the beam is three times as strong as in the case where

the ends are free to move ; and in the case of a non-

continuous beam, I found that the extreme fiber stress

—which means the stress fartherest away from the

neutral axis—by neutral axis, you mean—if you take

^ beam and, for example, I took a two by four beam,
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and when I bent that beam, and just applied pressure

at the ends, we have tension, and the beam comes up

like this (indicating) we have tension on the inner

side and tension on the upper side ; then, if you take

each vertical section of that beam, there is a line in

that section where there is neither compression nor

tension ; that line is the line of no stress—called the

neutral axis. That is only one section, we have a

great many sections, parallel, longitudinal sections;

all these lines, across the width of that beam form a

surface, and that surface is called the neutral sur-

face ; the extreme fiber stress is the stress per square

inch at the point fartherest away from the neutral

axis. I found it in this case to be 2355 pounds per

square inch; and using cast iron in compression,

eighty thousand to one hundred and seventeen pounds

per square inch. Taking the average of that, which

is one hundred thousand pounds per square inch, I

got a factor of safety in that case, of from thirty-six

to forty-nine, or an average of 42.46 ; for cast steel,

the factor of safety is very much higher. The ulti-

mate resistance for cast steel has been worked out and

found to be one hundred ninety-eight thousand nine

hundred forty pounds per square inch; taking the

load for that case, the factor of safety would be

eighty-four per square inch—eighty-four and a half

^hat is, only considering the rim from that section
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to this section ; in other words, it is only considering

the rim from the point where the groove comes

around—because, you can only consider the rim right

at that section, up to that point ; considering that free

to move in either direction—if you consider this rim

as also suj)j)oi'ted by the rest of the rim, and also by

the spokes, you can apply three times the load; and

the factor of safety in that case is from one hundred

and eight to one hundred and forty-seven for cast

iron, with an average of one hundred and twenty-

seven ; and for cast steel, two hundred fifty-three. I

have also calculated to show that with the load there

is naturally a certain declension in the center, and the

declension for that load is equivalent to .008 inches

—

eight-thousands of an inch—for a rim where the ends

are free to move ; where the ends are firm, the declen-

sion would be three times as strong. I mean to bring

out that point to show that with that small declen-

sion, in the middle of the beam, there is practically

no detension on the extreme flange of the rim. I

have the four calculations here, everything complete

;

and I can go through those calculations, and you can

see for yourselves, how the calculations are made step

by step, and as far as the calculations are concerned—
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(Mr. COBB.)

Q. Mr. Erdal, you have stated the calculations

—

what result did you get for a cast steel wheel of that

size, as to its sustaining capacity?

A. I don't quite understand—you mean the ulti-

mate resistance ?

Q. Yes.

A. The ultimate resistance for cast steel, I had to

take from experiments made by other men.

(Mr. JENNINGS.)

Q. You say you had to take it from other men?

You mean somebody else made the calculations ?

A. Somebody else made the tests that gave me

that ultimate resistance ; and that has been accepted

as a standard test by all men making those calcula-

tions.

Q. Not just somebody who made a test for you ?

A. No, not for me.

(Mr. COBB.)

Q. What do you find the capacity to be—the max-

imum capacity of the six-foot sheave wheel, such as

the one you have drawn, of cast steel?

Mr. JENNINGS.—I object, because the wheel in

question was a broken wheel and a patched wheel.

Mr. COBB.—If you will give me an opportunity,

I will get to it.



vs. Z„ R, Cheney. 285

(Testimony of Oscar Erdal.)

The COURT.—That is, you mean the wheel mth-

out any breaks in it.

Mr. COBB.—Yes, this is preliminary to the fur-

ther question.

Q. What did you find then to be the maximum

capacity of the wheel %

A. I find the ultimate resistance to be one hun-

dred ninety-eight thousand nine hundred forty-four

(198,944) pounds per square inch.

Q. How many square inches in that perimeter,

the cross-section of the perimeter?

(Objected to by counsel for the plaintiff, unless he

knows.)

The COURT.—Have you calculated it?

A. I have calculated it. I have calculated this,

and can show step by step how they were calculated,

(COURT.)

Q. What is the result,

(COBB.)

Q. Give us the result of it.

A. For the cross-section of the rim I got 8.0934

square inches; these calculations are from my own

measurements. I have carried these calculations

through to four decimal places, so as to minimize

the error in calculation.
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Q. You say it is one hundred ninety-eight thou-

sand (198,000) pounds per square inch—what would

be the capacity then upon the whole wheel—what

would be the sustaining capacity of the whole wheel

in tons—how many tons would that wheel be able to

sustain ?

Whereupon, the trial of this case was adjourned.

Proceedings had on December 21, 1905, at 9 A. M.

OSCAR ERDAL, recalled for defendant.

(By Mr. COBB.)

Q. Mr. Erdal, when we closed, yesterday after-

noon, you were about to give the results you arrived

at mathematically of the weight that the sheave

wheel that you described, would bear; giving the

weight in tons—can you give us that result—first

the result for cast iron ?

A. For cast iron, for a non-continuous beam—

I

will repeat again—of a beam with the ends free to

move in a longitudinal direction I find that the max-

imum crushing load that that section—I have an-

other drawing in here, a blue print of that, in which

1 have just shown how the calculations have been

made, it is just drawn, not exactly to scale, but just

roughly, to show how the calculation had been made.
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(Drawing marked for identification Defendant's

Exhibit "F" for Identification.)

(Mr. COBB.)

Q. I hand you a drawing marked Defendant's

Exhibit "F" for Identification and ask you to ex-

plain the calculations you were about to make on it.

(Witness follows drawing on the blackboard.)

A. The calculations were made from these lines

C and D, the angle between the two radia C to the

center, and D to the center, respectively, is forty-two

(42) degrees; then I calculated the maximiun load

that this beam can sustain in the center for a beam at

rest; and I found that it could sustain a maximmn

crushing load of from one hundred and thirty-eight

thousand three hundred and eighty (138,380) pounds

to two hundred and ninety thousand four hundred

seventy-six (290,476) pounds ; using the load that is

distributed over that area, I found that the maxi-

mum fiber stress—now, I would like to explain again,

the maximum fiber stress of a load, is the load with

the whole cross-section of the beam—the whole area

will sustain—the maximum fiber stress is the load

divided in pounds per square inch—the maximum

fiber stress found was equivalent to two thousand

three hundred and fifty-five (2,355) pounds per

square inch—that means that the factor of safety is

from thirty-six (36) to forty-nine (49) with an aver-
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age of forty-two and forty-six one hundredth (42.46)

in other words, that the actual load used, is forty-

two (42) times smaller than the maximum load it

can sustain; that is taking the beam with the ends

free—taking the same beam mth the ends fixed, the

way they are in this case—because they are held tight

by the rest of the arm, and also supported by the

spokes, in that case, the load it can sustain is three

times as great. Now, these formulas that I am using,

are accepted formulas. You will find them in all

hand books about machinery, etc. In case that

should not quite suit, I have complete calculations

right here, and can show you so you can see just the

reasoning—how the formula is gotten. These for-

mulas are accepted formulas; they are used by all

standard handbooks, and by all men that have any-

thing to do with calculating the strength of machin-

ery.

(Mr. COBB.)

Q. These calculations you have just made, are

for a cast iron wheel—and you say it would hold

three times the load you have stated, for a free beam?

A. Yes, sir.

Q. What is that load?

A. That load for a beam with the ends fixed, is

from two hundred and seven (207) to two hundred
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and eighty-five (285) tons, with an average of two

hundred and forty tons. That means that it is a

factor of safety of one hundred and eight (108) to

one hundred and Jorty-seven (147) ; with an average

of 127.38—in other words, in that case, it would re-

quire 1.38 times as big a load, as actually used, before

it would break.

(Mr. JENNINGS.)

Q. You mean theoretically—you are not speak-

ing about the load used in this case ?

A. The load that I have used and calculated, is

less than the actual load in practice.

Mr. JENNINGS.—There is a good deal of volun-

tary testimony about the actual load in practice, etc*

I move that be stricken out. There has been no tes-

timony as to what the actual load in practice was,

and there was no question asked him as to what the

load was in this case.

The COURT.—What ever the load is that is given

him in the hypothetical question, is the load he may

use-

Mr. JENNINGS.—I don't understand that any

hypothetical question was put to him at all. I move

that his voluntary testimony be stricken out, and also

any custom used, and all that, for the simple reason

that it is voluntary statements.
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The COURT.—I think that is true. It may be

stricken.

WITNESS.—The load that I may speak of, is

the actual load—that I am using in these calcula-

tions.

(COURT.)

Q. You don 't mean the actual load that was being

carried on that skip ?

A. I don't, I mean the actual load I am using.

(Mr. COBB.)

Q. State that.

A. In making these calculations I take the load,

lis five* tons ten thousand pounds ; and to that, add the

iveight of seven hundred fifty (750) feet of rope;

the weight of a one and one-eighth (1%) i^^ch rope is

two (2) pounds per foot ; so, that seven hundred and

fifty (750) feet would be fifteen hundred (1500)

pounds ; in other words, that the load that I used, was

ten thousand (10,000) plus fifteen hundred (1500) or

eleven thousand five hundred (11,500) pounds.

Q. Tell the jury what do you find in tons the

weight—the first crushing weight—the maximum
weight, that a cast iron wheel of that size would

bear, and then what would be the factor of safety, as

recognized by the hand books ?
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A. This load, of eleven thousand five hundred

(11,500) pounds, that I have used, is all the calcula-

tions I have found for the cast iron, with the ends

free.

Q. I don't care anything for the ends free—just

the wheel, as it is—what would the wheel carry, two

liundred twenty-four tons—that means a factor of

safety of one hundred and twenty-seven?

A. The factor of safety of one hundred twenty-

seven (127) means that the load that I have used,

compared to the maximiun crushing load—in other

words, the load that would break the beam, is one

hundred and twenty-seven (127) times as great.

The load is one hundred and twenty-seven (127)

times as small as the actual crushing load; that is

for cast iron.

Q. Give us the same result for cast steel.

A. As I mentioned yesterday—in cast steel, I

used the figures—I don't know the name of the au-

thority that made them—they are the figures that I

accepted for this—I got four hundred eighty-six

(486) tons—that means a factor of safety of two

hundred fifty-three (253)—in other words, the actual

breaking load is two himdred and fifty-three (253)

times as much as the load that I have used.
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Q. Then, I understand you to mean that a cast

steel wheel of that size, would bear a load of four

hundred and eighty-six (4863 tons?

A. Yes, sir.

Q. Now, then, Mr. Erdal, have you made any cal-

culations of the strength of that wheel on the hy-

pothesis that the flanges were taken off entirely, just

leaving the rim of the wheel, independent of the

flanges themselves?

A. No, I have not—I have made it with one

flange off.

Q. Give us the result of that, the strength of that

wheel with one flange entirely removed—just explain

to the jury the basis on which you made that calcu-

lation, that is, your hypothesis %

A. I just started to make a little pencil sketch

—

not to scale—just roughly, to indicate that—I would

like to use that paper.

Q. Very well, use that.

(Paper marked for identification. Defendant's

Exhibit *'a.")

- A. This represents—it is roughly drawn, and
not accurate or to scale—the cross-section of the

sheave.

(Mr. COBB.)

Q. The cross-section of the sheave, or the rim of
the sheave?
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A. The rim of the sheave—the calculations that

I have just made, were made for a full cross-section,

both flanges included. The result of the calculation

that I am going to give now, include this part, like

that (pointing to drawing) the calculations are made

for the rim with whole flange removed to the bottom

of that groove ; the results in this case, are that the

maximum load that the cast iron sheave with this

part removed, can hold—and that means removed

over the full length of the span, from C to D—the

results in this case are, that the maximum crushing

load in tons, that this can sustain, from C to D,

over the whole rim, is one hundred thirty-six and

eighty-eight hundredths (136.88) tons one hundred

and thirty-seven (137) tons, in round numbers,

which means that it is sixty-eight and one-half

(68 %) times larger than the load of eleven thousand

five hundred (11,500) pounds that I have used. For

cast steel, all this rim, with on-e whole flange re-

moved, the crushing load under which it would

break, is two hundred seventy-two and sixty-five

hundredths (272.65) tons; in other words, it is one

hundred forty-one (141) times greater than the load

I have used, or eleven thousand five hundred (11,-

500) tons.

Q. You mean pounds, not tons?
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A. Did I say tons ? I mean pounds. Now, this

result I have obtained. I have obtained by carry-

ing most of the calculations to three or four decimal

j)laces, so as to minimize the error in calculations. I

would also like to state, that this calculation can be

made by anybody who reads up one of the handbooks

of the steel companies, and follows their methods

through from beginning to end; to be sure, he won't

get quite the accurate results that I have gotten, be-

cause from calculations I have made, I have made by

pure mathematics, to minimize the errors; in all

handbooks, one of the items is Section Modulus.

Section Modulus means, I over d I—I have just ex-

plained this, because most every man that used hand-

books uses the moment of inertia—the moment of

inertia means the affect that the cross-section of the

beam has on its sustaining power; that moment of

inertia divided in two by D I. In the theory of flex-

ion—I won't go into detail in it—I will just mention

this one point.—I think I mentioned yesterday—if

you have a beam and subject it to bending—the dis-

tance of all the parts of this section are supposed to

be the same on the neutral axis, on this side, they are

closer together—that means, that here these fibers

are compressed, and on this side, these fibers are in

tension; this center line, a line of no stress, is the
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neutral axis, and, according to the common theory of

flexion, this is also accepted by engineers ; and that I

could also, if necessary, show you right on the black-

board—according to that, this neutral axis goes

through the center of gravity of that cross-section.

I have found that the center of gravity is five and

one-half (5 i/^) inches from there to there. It was

outside of the section about there. Now, the neutral

axis goes through this point. D I means the distance

from the extreme fiber to that point—the reason of

that, is this : this is line of stress, this is the point of

the line fartherest away from the neutral axis; ac-

cording to the theory of flexion, the degree of flexion

and the degree of compression varies with the dis-

tance that it is away from the neutral axis ; in other

words, this being the longest distance there, we have

the maximum stress. The moment of inertia you

can look up in the books of simple sections. You

cannot build up colums for a cross-section, like this

;

it requires an application of mathematics—you have

simply got to divide this figure into horizontal strips.

I have divided it in my calculations into twelve hor-

izontal strips. I have worked out the area mathe-

matically exact, and worked out the center of grav-

ity exact; then, by taking the moment of inertia of

each section, with respect to the neutral axis, and
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taking the sum of the whole you get the moment of

inertia of this whole figure.

(Mr. COBB.)

Q. Mr. Erdal, in a sheave wheel of this kind,

where is the strain, upon the rim of the wheel, or

upon the flange of the wheel, as it is in operation ?

Q. In the operation of a sheave wheel, where

upon the wheel does the strain come, on the flanges or

the rim of the wheel?

A. A strain comes at right angles to the rim of

the wheel—in this direction.

Q. What is the purpose of the flanges?

A. The purpose of the flanges is to guide and con-

trol the rope in its passage from the center line of

the sheave to the drum of the hoisting engine.

Q. Mr. Erdal, in the course of your studies as a

mining engineer, and your experience as a miner,

have you had occasion to make a study of the nature

and characteristics of cast iron and cast steel?

A. I have.

Q. Mr. Erdal, have you seen a great many cast-

ings of each kind ? A.I have.

Q. State whether or not, a casting, such as a cast-

ing of a six-foot sheave wheel, it is possible to tell

from the outside of the casting, whether it is cast iron

or cast steel?



vs, Z. R. Cheney. 297

(Testimony of Oscar Erdal.)

A. From the outside of the casting, it is impos-

sible for anybody to say by looking at it, that it is

cast iron or cast steel.

Q. What is necessary in order to determine what

it is I

A. It is necessary to see some fraction of the

wheel—then it is not always possible, either, to tell

the difference. I know the difference between the

varieties, fartherest away from each other, which

means, the grades with the least amount of carbon

in them, you can tell by the naked eye; but the va-

rieties that are closely allied, you have to use the

microscope to tell those apart.

Cross-examination.

(By Mr. JENNINGS.)

Q. Mr. Erdal, you stated that your figures, and

your tables, etc., you got out of a catalogue of reputa-

ble manufacturers'?

A. I got my figures from actual figures.

Q. Well, tables—didn't you mean some manu-

facturers' tables?

A. I mean, that anybody can get the moment of

inertia roughly by using those, but I didn 't state that

I used them.

Q. Didn't you state that?
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A. No, sir, I did not state that ; I got them from

using those tables.

Mr. COBB.—Before they proceed to cross-exam-

ine, I desire to offer these exhibits in evidence. I

neglected to do it before. Have you any objections

to them, Mr. Jennings?

Mr. JENNINGS.—No, sir.

The COURT.—They may be received in evidence.

(Defendant's Exhibits "F" and "G" for Identi-

fication received in evidence.)

(Mr. JENNINGS.)

Q. These big manufacturers, Frazer and Chal-

mer, you know them, don't you? A. Yes, sir.

Q. You know the Union Iron Works in San Fran-

cisco? A. I know them.

Q. And the Newport News Shipbuilding Com-

pany ? A.I have heard of them.

Q. And Crump & Sons? A. Yes, sir.

Q. They all have engineers, competent men, work-

ing for them to make up these tables, don't they?

A. Yes, sir.

Q. Prom actual experience? A. Yes, sir.

Q. And they have a great many of them pub-

lished—standard books that are recognized as au-

thorities—you would go by them, wouldn't you?
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A. Yes, sir.

Q. They are good authorities %

A. Yes, sir.

Q. You would not think of questioning tliem, be-

cause thej^ are good authorities? A. No, sir.

Q. You speak of the tensil strength of a plow

steel cable one and one-eighth (1^/s) inches in diame-

ter, didn't you?

A. Yes, sir.

Q. That is the highest grade steel wire rope,

isn't it? A. Yes, sir.

Q. That is very much higher grade than a steel

hoisting cable? A. Yes, sir.

Q. A plow steel cable, with a hemp center, nine-

teen wires to the strand, six strands to the rope, is

the best rope you can get, isn't it?

A. Yes, sir.

Q. It is not so pliable as a wire rope?

A. With a hemp center it is, but not with a wire

center.

Q. Isn't it a fact that plow steel cable, while it

is stronger than any other, yet its pliability is less

—

isn't it a fact that it requires a bigger sheave and a

bigger drum and a bigger diameter sheave, for such

a rope?

A. Will you kindly repeat that question.
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Mr. COBB.—We object to that question, as being

absolutely senseless, it does not state what it is to be

compared with.

Mr. JENNINGS.—Than the standard cable that I

have just been comparing it to; this standard hoist-

ing cable.

A. The usual practice is to take the diameter of

the sheave

—

Q. Just answer the question, whether you did

need to have a bigger diameter sheave and a bigger

diameter drum for the plow steel cable, nineteen

wires to the strand, and six strands to the rope.

A. Yes, sir.

Q. I want to ask you if you agree with this %

A. I didn't say that it required a bigger sheave;

that fact is deteimined solely by the sheave, and the

diameter of the rope.

Q. Let me ask you this—do you agree with this

statement—that it should be borne in mind, that

the increased strength in plow steel ropes—is

gained at the sacrifice of some pliability, there, it is

necessary that they should always be provided with

drums and sheaves of greater diameter than is neces-

sary with ordinary steel ropes of corresponding

size? A. Yes, sir.

Q. You agree with that, do you?

A. Yes, sir.
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Q. I call your attention now, to a table from the

Trenton Iron Works Company—there is no page

marked—I call jowy attention to that cable ropes of

high tensil strength, plow steel grade—^I will ask

you, at the diameter of the rope, where the diameter

of the rope is given as one and on eighth (1 1/8)

inches—state what that says is the minimmn size

of the sheave to be used.

A. The minimum gives seven feet, in this book.

Q. Another question, Mr, Erdal, when you say

that the tensil of a plow steel wire rope is twelve

(12) tons,—or whatever you say it is—you mean,

don't you, the tensil strength the rope is at-

tached Up at one place and there is a load, if down

beneath it—and the rope is not bent at all—that is

what you mean, isn't it? A. No.

Q. Mr. Erdal, there are two factors enter into

the strength of a rope, isn't there, one is the load it-

self, and the other is the bending'?

A. Yes, sir.

Q. It loses so much of its strength in bending,

and so much of its strength is required for the load

itself? A. Yes, sir.

Q. I will ask you if you agree with this (Counsel

reads.) *'The strain due to bending, is just as act-

ual as the strain due to the load, in fact, it is more

so, because there is not always a full load on the
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rope by which it is hoisted, but there is the full bend-

ing strength." That is true, isn't it?

A. That is true.

Q. When you speak of the hoisting power, or

tensil strength of the load, do you take into consid-

eration the bending of the load over the sheave

wheel? A. Yes, sir.

Q. You do? I understood you to say that

Frazer & Chahner are reliable men, good manufac-

turers, and the tables in their catalogues are to be

relied upon? A. Yes, sir.

Q. Mr. Erdal, you made certain calculations

here? A. I did.

Q. At great length? A. At great length.

Q. You took a new sheave wheel, didn't you, as

the basis of your calculations ?

A. I took a new sheave wheel with a full rim, as

the basis of calculations.

Q. You took a new rope as the basis of your cal-

culations? A. I didn't use the rope.

Q. I say you took a new rope, as the basis of your

calculations? A. Yes, sir.

Q. You didn't take a sheave wheel that had been

used for four or five years—or two or three years?

A. I took that particular sheave that Mr. Kinzie

said had been used.
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Q. I say your figures are based upon a new

sheave wheel?

A. My figures are based on that sheave wheel

with the full rim.

Q. With the full rim—there are certain standard

figures, aren't there, that you used in making these

calculations? That has reference to a new sheave

wheel, hasn't it?

A. These standard figures are used as the basis of

the calculations, but they are applied to the sheave

wheel that I used.

Q. When you see tables in the books about the

tensil of iron—the tensil strength of wheels, and the

breaking strength, of timbers, and the safe strength

and all that—that means timbers, etc., in good con-

dition, doesn't it?

A. Yes, sir.

Q. It does not have any reference to old timbers,

or rotton timbers, does it? A. No, sir.

Q. It doesn't have any reference to broken tim-

bers and worn—they must be practically new?

A. Yes, sir, but in that case, I would like to add

to that

—

Q. Just wait a moment.

Mr. COBB.—I object, that the witness ought to

be allowed to make any statement in explanation,

he is an expert witness.
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The COURT.—I think he has answered Mr. Jen-

ning's question.

(Mr. JENNINGS.)

Q. I believe you stated that you made this origi-

nal drawing? A. 1 did.

Q. You made it by the direction of Mr. Kinzie I

A. Will you explain what you mean by direc-

tion?

Q. I mean, did he tell you what to put on that ?

A. He did not, he told me to make an actual

drawing of that sheave wheel.

Q. Did he tell you what to leave off?

A. He told me to make an actual drawing of the

wheel, I did it, and then he told me to add on the

part that was found gone, broken off.

Q. Did you see any patch on the sheave wheel?

A. I did not.

Q. Did you see any rivet holes? A. No.

Q. Did you look for any? A. I did not.

Q. If there had been any rivet holes, are you pre-

pared to swear that you would have seen them?

A. I am not, I have sworn that before, I believe.

Q. You don't know whether there were any rivet

holes there? A. I don't.

Q. All you say, is that you didn't see any?

A. Yes, sir.
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Q. Are you sure you saw everything on the

wheel?

A. I am not sure—I am practically sure, but I

won't swear, that there were no rivet holes on it.

Q. The sheave wheels that you have testified

about, were not sheave wheels with patches on them,

and rivets driven through them patches, were they?

A. No.

Q. Mr. Erdal, in your answers to Mr. Cobb's

questions, did you base them on your actual experi-

ence as a mining engineer, or simply from your

studies ?

A. From loaj studies and experience both.

Q. I understand you to say, you can not tell the

difference between cast iron and cast steel, unless

it is broken, you cannot tell it from the outside?

A. I cannot tell it from the outside.

Redirect Examination.

(By Mr. COBB.)

Q. Mr. Jennings asked you a moment ago, if

your calculations were made for old and worn out

timbers—or something of that sort—and you

wanted to add something in explanation of it, what

was it?

A. I used the average, the lowest and the maxi-

mum figures in my calculations, and the average is
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the usually accepted one—and the point I meant to

bring out was that with the lowest, the factor of

safety was still very high.

Q. Mr. Jennings also asked you if you made your

calculations for a sheave wheel which had been

patched, and rivets driven through it, in repairing

one portion of the flange—I will ask you if the cal-

culations, leaving off one entire flange, will give a

result greater or less than any possible amount of

strain would be from simply a piece of it being

broken out or repaired?

A. Will you explain what you mean by result ?

Q. What I mean is this, Mr. Jennings' question

was, whether you made the calculations based upon

the repaired sheave wheel, with the rivets over the

flange—is what proportion, whether it would be less

or greater than the result obtained for strength, if

you had made the calculations with the repaired

flange—ais compared with one flange entirely gone"?

A. It would be less.

Q. Which would be less?

A. The calculaitions for the rim without the

flange.

(Handing book to witness.)

Q. Will you explain that, and state what kind

of rope—'if you can—^that is, used there ?
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A. Yes, that is the Trenton Iron Company.

Q. Do yon know what concern manufactured

that rope that was in use over there?

A. I do not.

Q. In the seven foot sheave wheel given there, is

there anything to show whether there is a hemp cen-

ter cable that is being used, or a steel center?

A. There may be in this book, but there is not

on this page, so far as I can see.

ROBERT A. KINZIE, recalled for the defendant.

Redirect Examination.

(By Mr. COBB.)

Q. You have been sworn?

A. Yes, sir.

Q. What position do you hold with the Treadwell

Company, Mr. Kinzie, A. Superintendent.

Q. What position did you hold with them in the

month of August, 1903?

A. Assistant superintendent.

Q. Mr. Kinzie, state to the jury what has been

your study and experience in the business of mining,

in connection with mining machinery, and so on?

A. Well, I started in rather young, the first mine

I had anything to do with, was at the Ontario Mine,

in Utah, I worked in different parts of the mine, but

principally around the surface; I was nothing but a
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boy then; I went from there to San Francisco and I

spent most of my summers around the mines. I en-

tered college and took a course—my course was not

mining there—it was mechanical engineering, but

my selected studies were mining after leaving col-

lege.

Q. What college?

A. The University of California. After leaving

there, I worked in different mines; in the Mother

Low, California, until I went with Mr. Ross Brown,

in San Francisco, and assisted him in the sampling

of mines, and the examination of mines, in the gen-

eral sense of the word. After being with him I

should say six or seven months, I started out for

myself; that lasted—well, that didn't last very long.

All the work I did, even when I was working for

myself, was for Mr. Brown or Mr. Bradley; after

that, I went with Mr. Bradley to the Bunker Hill

mine, and after that time I was on examination work,

principally as assistant to Mr. Bradley and Mr.

Brown, and made examinations in different parts of

the country; from there, I left Mr. Bradley, to take

charge of the mine in Mexico; I was there about

three or four months, when I was appointed general

manager of a group of mines that were situated with-

in a hundred miles of Parral; at the time I was there.
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I was taken sick there, and then came up to this

mine here, as assistant superintendent.

Q. During the time you have been working at

these various places, you speak of, have you had an

opportunity^ and did you become familiar with the

operation of mining machinery, of all kinds?

A. I did.

Q. HoTv long have you been assistant superin-

tendent, and general superintendent of the Tread-

well group of mines ?

A. Assistant and general superintendent?

Q. Yes.

A. It will be five years next February.

Q. Mr. Kinzie are you familiar with the general

construction of what is known as the Treadwell

shaft?

A. I am, yes, sir.

Q. Were you familiar with its general construc-

tion and method of operation in the month of August,

1903?

A. I was, yes, sir.

Q. Now, I will ask you to explain to the jury

what was being done in that shaft, at the top and

bottom, of it, and the method of its operation.

A. Well, the operations in that shaft are varied,

the ore compartments are separate, and nothing is

handled in those compartments except the hoisting
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of ore; the men and materials have a separate com-

partment, and that compartment is operated by a

separate engine and a separate- crew of men:

the next compartment, is the combined compart-

ment, it is the sinking compartment, and the air-

pipes, cables, etc., are carried down through

that compartment. At the time Mr. Cobb speaks

of, we were also sinking the main shaft, and

the material broken in the shaft was hoisted by a

separate engine also, and a separate crew of men;

this engine was situated then at the six hundred foot

level, and the rock broken in the bottom of the shaft

was hoisted into this compartment, and delivered in-

to the seven hundred fifty (750) foot level, in the

ore bin, to be hoisted to the surface. All timbers

and all materials for sinking, were handled through

the sinking compartment; this was necessary, be-

cause the ore compartments were closed below the

seven hundred fifty (750) level, so the skips could

not ascend without removing the bulkheads.

Q. What sort of bulkheads were put in there ?

A. Do you mean at the time of the accident?

Q. Yes.

A. Well, at the time of the accident, they were

hoisting from the four hundred and forty (440) level,

and at the level of the skip, this chute, which was
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below the level, there were chairs—so called—for the

skip to rest upon, in descending to be loaded so that

when the skip has to be loaded quickly, when the

skip comes down, it strikes the chairs, and when it

strikes the chairs, the cable throws over, and allows

the ore to run into the skip—these chairs were made

of sixty (60) pound steel rolls, they were bolted to-

gether, and rested in steel plates the width of the

shaft. The next obstruction in the shaft, was at

the main bulkhead, this was at the seven hundred

fifty (750) foot level, it consisted of twelve (12) by

twelve (12) timbers, three in each compartment,

bolted together, filling up the space between the

guides in the compartment. They were set at an

angle ; the higher point being on the west side of the

shaft. The station of the seven hundred fifty level

being on the east side, the bulkhead was set at an

angle of forty-six (46) degrees, that is, the measured

angles; the intention being to set it at forty-five (45)

degrees; the ends were recessed in the rock, set in

hitches cut in the solid rock, in the sides of the shaft

—the other side rested on smaller hitches, on the west

side of the shaft, and descending material would

strike this and be deflected.

A. I have described the construction of the bulk-

head, it was set as I have described, at the angle in the
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shaft, so that any material in the shaft would strike

it, and be deflected into the station, so that it would

not cause injury below that point. Below this bulk-

head was still another bulkhead. This bulkhead, at

the seven hundred and fifty level was removable—the

seven hundred and fifty bulkhead was removable, it

was three timbers, twelve by twelve, bolted together

;

the lower bulkhead was permanent; the horizontal

bulkhead consisted of six (6) by ten (10) timbers

—

the ten dimension I am not absolutely positive of

—

but that is my best recollection—it was 6 by 10 or 6

by 12. The object of this small bulkhead being to

catch any particles of ore, or any dirt that might

be dropped from the loading station at the seven hun-

dred and fifty foot level, and prevent them from

going to the bottom. So far as the construction of

the shaft goes that was all that was in the shaft, and

the timbers and the guides

—

(COURT.)

Q. By the guides, you mean the guides for the

skip that went up and down, to hold it in place ?

A. Yes, sir, they are four and a half (4i/^) by five

(5).
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(Mr. COBB.)

Q. What sort of cable was being used on the skip

for hoisting it ?

A. A Roebling, one and one-half (1%) i^ch plow

steel cable, with a hemp center.

Q. What sort of sheave wheel was being used ?

A. The sheave wheel that is commonly known as

the six-foot sheave wheel made by Frazer & Chalmer

—it is a cast steel sheave, made in the ordinary way,

six spokes, cast steel sheave.

Q. Do you know the reputation of Frazer &

Chalmers Company, as manufacturers of mining ma-

chinery ?

A. As far as mining machinery goes, I think they

are considered the very best, they are certainly the

largest.

Q. What is the weight—the maximum weight,

that the cable is calculated to bear, this one and one

inch cable ?

A. The weight given by the Roebling catalogue

—

Mr. JENNINGS.—I think the Roebling catalogue

is the best evidence.
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The COURT.—If the witness knows what the

weight is, as specified in the catalogue, I think his

evidence might be as good as that in the catalogue.

(Mr. COBB.)

Q. Have you the page in the catalogue ?

A. I have, yes, sir.

Q. Just refer to it?

A. You have asked for the breaking strain %

Q. Yes.

A. That is given here as fifty-six (56) tons.

Q. Do you know, what in the business of mining,

the actual application of the working of these cables

is taken, by mining engineers, as the safe load, the

working load ? A. I do.

Q. What is it?

A. It is in the Roebling tables, the one I have

here is eleven and two tenths (11 2/10) tons. Kent,

I believe, gives it as ten tons.

Q. This is eleven and two tenths (11 2/10) tons?

A. Yes, sir.

Q. What was the weight of the load being hoisted

at the time, that is, in the month of August, 1903 ?

A. The total load, including skip and frame, ap-

proximately five (5) tons.

Q. For a cable of that kind—I believe you stated

that this was a plow steel cable, six strands, nineteen

wires to the strand, with hemp center?
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A. Yes, sir.

Q. What is the minimum size sheave wheel given

for that size of manufactured by Roebling Company ?

A. The minimum size sheave wheel ?

Q. Yes.

A. Four and a half (4i/^) feet.

Q. State whether or not the strength of the rope

would be enhanced or otherwise, by use of a larger

size sheave wheel, so as not to bend the rope T

A. Larger than the four and a half ?

Q. Yes. A. I think it would,

Q. From your knowledge and experience in the

study of the subject and as a miner and mechanical

engineer, do you know what the extreme weight that

the sheave wheel was calculated to bear?

A. I have not figured it, but I had the figures as

furnished by the Allis Chalmer Company.

Q. Are their figures recognized and taken as

standard, reliable by mining engineers, generally?

A. They are, they have the best engineers.

Q. Mr. Kinzie, from your knowledge and experi-

ence, as a miner, independent of any information re-

ceived from the parties who manufactured this wheel,

are you able to state the approximate breaking strain

of that wheel ? A.I think so.

Q. What would it be?

A. You mean, with the sheave as it stands ?
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Q. Yes.

A. The breaking strain would be around four

hundred thousand (400,000) pounds—or, not four

hundred thousand poimds—about four hundred

(400) tons.

The COURT.—Do you mean the sheave with the

piece broken out of it, and patched ?

Mr. COBB.—No, I am coming to that.

(Mr. COBB.)

Q. Do you mean as the wheel stood, or in its re-

paired condition ?

A. No, in its repaired condition.

Q. What is the factor of safety, as recognized in

the business of mining and mechanics, generally

—

what do you understand by that term ?

A. The factor of safety varies with different ma-

terials, and with different forms of material.

Q. I understand that—what is meant by it?

A. It means a safe load, with regard to the break-

ing load that a sheave will hold.

Q. What would be a safe load on a sheave of this

kind?
. A. A safe load?

Q. Yes.

A. Why, in its new state, under ordinary condi-

tions, a safe load would be, say, half of its breaking

load.
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Q. Now, had the wheel ever been repaired ?

A. It had.

Q. Had you examined the repairs on it, in the

course of your duties there %

A. I had, yes, sir.

Q. I will get you to state to the jury about when

it had been repaired ?

A. Well, I have not that date definitely in my
mind—I should say from a month to six weeks, be-

fore the accident.

Q. Just describe the nature of the repairs *

A. I did not hear what you said.

Q. I say, just describe to the jury the nature of

the repairs that had been put upon the wheel ?

A. Why, a piece had been broken out of the flange

of the wheel, and this piece, in repairing it—a piece

of sheet steel, or boiler steel was forged to fit the

contour of the outside portion of the rim, and this

piece had been riveted to the flange of the sheave;

the piece that had been broken out, had been set

back into its original position and bolted to the—oh,

not bolted, but riveted to a piece of sheet steel on the

outside ; the rivet holes were counter-sunk
;
giving a

smooth, even surface on the inside of the wheel.

Q. About what depth of the flange did the broken

piece extend ?
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A. My best recollection was about two inches.

Q. State whether or not, it extended down to

such a depth that rope or cable in the operation of the

sheave, touched or bore against any part of the por-

tion that had been repaired ?

A. No, it did not.

Q. Do you know whether the repairs, as you ex-

amined them, had been properly done, and in a

workmanlike manner ? A.I think they were.

(Mr. JENNINGS.)

Q. You were asked if you knew whether they had

been properly done ? A. I think they were.

(Mr. JENNINGS.)

Q. You were not asked whether they were ?

A. I do know.

(Mr. COBB.)

Q. State whether they were, or not ?

A. I think they were, yes, sir.

Q. State whether or not, from your experience as

a miner and mining engineer, in your study of the

subject, this sheave wheel was a reasonably safe and

suitable instrumentality for the purpose for which it

was being used ? A. It was.

Q. You say you know the sheave in which the

plaintiff in this suit, Ole Linge, was at the time of the

accident, do you ? A. Do I know the sheave ?
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Q. Yes. A. Yes, sir.

Q. State whether or not, the place in which he was

at work, at that time, was made as reasonably safe a

place to work as it could be %

A. I think it was, yes, sir.

Q. You recollect the circumstance of the break-

ing of this sheave wheel % A. Yes, sir.

Q. Did you see the wheel afterwards %

A. I did.

Q. When was it %

A. I have seen it a number of times since, in fact,

a great many times.

Q. When did you first see it afterwards—as near

as you can recollect ?

A. It was either the night of the 5th, or the next

day—but my best recollection is, that it was that

night.

Q. You saw it the night of the breaking of the

wheel, when it occurred ?

A. I didn't examine it that night, I did not get

in until very late that night.

Q. From your knowledge and experience, as a

miner, and mining engineer, can you give an opinion

as to the probable cause—I will first ask you this

question—do you know what caused that wheel to'

break?
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A. No, I could not say positively that I do.

Q. From your knowledge and experience as a

mining engineer, are you able to give an opinion as

to the probable cause of the break ?

A. I have my own opinion of the cause of it, yes.

Q. Based upon your knowledge and experience as

a miner, and in that class of business ?

A. Yes, sir, and on a similar accident.

Q. What, in your opinion, could have caused a

break at that point ?

A. I think it was a case of over-winding, or it was

hit by the skip.

Q. It may have been caused then, by a blow from

the skip, as it went up ?

A. Yes, sir—but I don't know that that was the

case, or anything about it.

Q. Are there any other probabilities, or possi-

bilities, in relation to the cause of it ?

A. Yes, sir, there are a nmnber—it could have

happened in various ways.

Q. State them.

A. One way it could have happened, if the skip

was over-loaded, and a large piece of rock happened

to be on the top, and it should fall between the skip

and the shaft, and should become wedged in there,

it would have a tendency to break both the rope and
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the sheave—it would be a very great strain exerted

upon them.

Q. So you mean it would wedge the skip m%
A. Yes, sir, and either of three things would

have to happen—either the wheel plates would break

;

the divider plates would break, the rope would give

way, or the sheave would give way.

Q. Do you know anything about the latent strain

any defects in metals, that sometimes causes large

castings to break ? A. Yes, sir.

Q. Could they have anything to do with a break

of this kind ?

A. Yes, sir, that is always possible, particularly in

close-grained castings, there you have very often a

spongy mass on the inside and sometimes, a break

will be caused by unequal shrinkage of material.

Q. From your experience and knowledge of the

subject of mechanical engineering, in your opinion,

could the fact that the wheel had been repaired, in

the manner that it was, possibly have anything to do

with the accident that happened there on the morn-

ing of the 5th of August, 1903 ?

A. No, I think not.

Q. You are familiar with the subject of cast iron,

and cast steel, are you ? A. Yes, sir.

Q. You have seen a great many castings ?
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A. A great many.

Q. I will ask you, Mr. Kinzie, if it is possible for

anyone, by looking at a east iron wheel, such as this

six-foot sheave wheel to tell, from the naked eye, just

from the observation of it from the outside, whether

it is cast iron or cast steel ?

A. Well, I certainly could not do it, and I do not

think it is possible to distinguish between a close-

grained cast iron, and a cast steel, because they blend,

there is no real line of demarkation between cast

iron and cast steel.

Q. What is necessary to determine what the ma-

terial is ?

A. There are three ways, a great many men can

distinguish the classes in the extremes of luster, be-

tween a very close-grained iron and a high grade

steel—you can tell the difference by looking at them

—

I can do that myself—^but, where it comes to cast

steel—particularly before you can even attempt to

judge it, you would have to see a fresh fracture, to

judge of the material
;
you can do that by looking at

it, but the only real test of any iron, as to its composi-

tion, is a chemical test, as they are classed simply by

the contents of carbon in them, and you have to de-

termine that, to say.

Q. From whom was this wheel purchased ?



vs. Z. U. Chenetj. 323

(Testimony of Robert A. Kinzie.)

A. From Frazer and Chalmer.

Q. Do you know their reputation as manufac-

turers of that class of machinery ? A.I do.

Q. What is it?

A. As I have already stated, I think it is the best

manufactured in the world.

Q. Do you know of any better sheave wheel on

the market than the one made by them, such as the

one you have mentioned ?

A. You mean of that diameter ?

Q. Yes.

A. No, I don't.

Q. Are they the best purchasable ?

A. Yes, sir—that is, that ought to be qualified to

a certain extent—where you have pretty heavy work,

where there was a side strain going on, where you

have a longer cable, from your sheaves to drums, and

there was no intermediate sheave wheels, then a

slightly different construction is used—but, in the

common practice of mining, this is the wheel that is

considered the best wheel.

Q. State whether or not, there is any wheel manu-

factured, upon the market, of any better material

than this wheel?

A. Not that I know of.
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Q. State whether or not, you have constantly

made a study for the purpose of keeping up with all

improvements of all sorts ?

(Objected to as leading, by counsel for plaintiff.)

Mr. COBB.—I will change the form of the ques-

tion.

Q. You say, not that you know of ?

A. Yes.

Q. I will ask you what precaution you take to

find out about improvements, if there are any, in ma-

chinery ?

A. Why, I personally try to keep up with con-

ditions, the changes and improvements in machin-

ery ; our consulting engineer does the same ; and our

engineering department does the same.

Q. Bo you know whether or not, accidents, such

as the one that occurred in the Treadwell shaft on

the morning of the 5th of August, 1903, are common,

or otherwise ?

A. They are certainly very uncommon.

Q. Just state, first, whether you know or not ?

A. Yes, sir, I do know.

Q. State then, what is your knowledge concern-

ing that matter and the conditions you know of?

A. Why, they are very uncommon.

Q. You stated awhile ago, that this sheave that

broke was cast steel? A. Yes, sir.
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Q. State what examination, of it, you made?

A. I am stating that simply from an examination

of the fracture.

Q. State whether there has been any other test

made of the wheel since % A. By myself %

Q. Just state what has been done with it

.

A. Well, the wheel has been melted up and used.

Q. What was it used for ?

A. As the steel constituent in an iron mixture in

our foundry.

Q. On the business carried on by the Alaska

Treadwell Gold Mining Company, have you occa-

sion to use many sheave wheels, or otherwise I

A. Yes, sir, we use them, of a great many differ-

ent kinds of material.

Q. Just explain to the jury, the different wheels

that you use, and the different classes of wheels, and

so on.

A. We have sheave wheels from an inch in

diameter, to ten feet in diameter, in constant use ; the

smaller sheave wheels are cast iron, made at our

foundry; they are used for transmission the next

larger size, if the eighteen inch and two foot diam-

eter they are used as idlers, they are also cast iron.

Q. What do you do with the idlers'?

A. They are run on loose shaft, to prevent what

is known as whiping in the rope.
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Q. Is there any strain in those ?

A. Yes, sir, there is a large horizontal strain, it

is principally a horizontal strain; then we have at

present, sheaves at the Ready Bullion mines—they

are cast iron, they were cast at our foundry.

Q. The sheaves at the Mexican mine are cast

iron?

A. Yes, sir, all of the sheaves there are cast iron,

with the possible exception of the small sheave used

in sinking—I am not positive about that ; it is an old

sheave, I have not inspected it, I could not tell any-

way. At the Seven Hundred mine, the main hoist-

ing sheaves are cast steel, at the No. 1 sheave,

of the Treadwell, I think one of the sheaves is cast

iron, and the other is cast steel ; one of the sheaves, I

know, was cast at our foundry, at the Treadwell

mine. The main sheaves are ten foot sheaves; they

have a cast steel hub and rim, with spokes of wrought

iron.

Q. That is the ten foot sheave ?

A. Yes, sir, the ten foot sheave, from center rope

to center rope. The main hoist sheave, I would not

say positive as to the composition in the man hoist

sheave, in either the Seven Hundred or the Tread-

well.
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Cross-examination.

(By Mr. JENNINGS.)

Q. Mr. Kinzie, I understand you to say, that AUis

& Chalmers, or Frazer & Chahners Company, are

the best manufacturers of any mining machinery in

the world? A. Yes, sir.

Q. What did you quit dealing with them for ?

A. We haven't.

Q. You don't deal with them now? You are

positive of that? Isn't it a fact, that you don't deal

with Allis & Chahners now? A. No, sir.

Q. Isn't it a fact that, after you installed this

plant, you quit dealing with them ? A. No, sir.

Q. Isn't it a fact, that Mr. MacDonald withdrew

your patronage from them?

A. He is a great friend of theirs, on the contrary.

Q. You have some castings that are being put in

there now—they are not bought of them?

A. No.

Q. You have not bought any sheave wheels since

this accident, from them ?

A. Not cast steel.

Q. You haven't bought of them a six-foot sheave

wheel for the Treadwell hoist?

A. No, sir.

Q. Is there a six-foot sheave wheel to be put up

in the place of this one that broke?
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A. No, sir.

Q. Have you bought any sheave wheel for hoist-

ing since then? A. Four.

Q. Were they cast steel sheave wheels'?

A. They were wrought spokes, with cast rims.

Q. They are the only sheave wheels that have

been put in since the accident, are they?

A. Yes, sir.

Q. You say, you melted up this sheave wheel ?

A. I did.

Q. How much of it did you melt up ?

A. I melted up the portion we crated.

Q. That would be all the sheave wheel, except

what was knocked away, or what broke out, wouldn't

it?

A. Yes, sir, the sheave wheel as shown in that

drawing, with the piece taken out.

Q. Have you got any of that sheave wheel intact

over there now? A. Intact, kindly explain.

Q. Have you any piece of that sheave wheel over

there, that you can lay your hands on?

A. Not that I know of.

Q. When did you melt this up ?

A. Well, it was—oh, may be three months ago.

Q. You had that wheel over there at the time of

the last trial of this case—didn't you?
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A. We had.

Q. You knew that the composition of that wheel

was a material factor in the case ? A. Yes, sir.

Q. Notwithstanding that, you had it melted up"?

A. We did.

Q. You admit that"? A. Yes, sir.

Q. Mr. Kinzie, you were assistant superintend-

ent at the time of this accident, weren't you?

A. I was, yes, sir.

Q. You knew the men were down in the bottom

of the shaft sinking ? A. I did.

Q. You had this patched sheave wheel put u]),

didn't you? A. I did.

Q. The Alaska Gold Mining Company were hoist-

ing ore there at the time this sheave broke, weren't

they? A. Yes, sir.

Q. They had full charge of the hoisting of ore,

didn't they? A. Yes, sir.

Q. And of the load that was attached to this strip,

at the time? A. Yes, sir.

Q. It was under their exclusive direction and con-

trol? A. Yes, sir.

Q. You say this is an accident that don't hai)i)en

in the usual run of things ?

A. Yes, sir, very unusual.

Q. It was altogether in your control, and under

your management, wasn't it?
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A. I would not say that the accident was caused

by our management.

Q. I asked you, if the operation of hoisting ore,

was entirely in your control and management?

A. Under our control ?

Q. Yes? A. Yes, sir.

Q. The skip was yours ? A. Yes, sir.

Q. The rope was yours? A. Yes, sir.

Q. Mr. Kinzie, you say this broken piece was

about from five to seven inches long—^the little piece

that you say was broken out ?

A. I think that was about the dimensions.

Q. How deep ? A. Two inches.

Q. It did not extend to the top of the cable, at all,

then ? A. No, sir.

Q. How big a piece was patched over it ?

A. The piece I saw was from six to eight inches

on either end of the piece that was broken.

Q. How deep was it? That is to say, how wide

was it? A. Well, about three inches.

Q. How thick was it?

A. Well, I think—I am not sure—it may have

been a quarter, and it may have been half an inch.

Q. How many rivets on each end, were there ?

A. I did not count them.

Q. Was this wheel repaired as you told the ma-

chinist to repair it ? A. No, sir.
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Q. Did you know this wheel had been broken?

A. I did.

Q. Did you direct it to be repaired and put in

there again?

A. Well, the orders came originally from the

superintendent.

Q. Mr. Kinzie, it was either you, or Mr. MacDon-

ald, that originally ordered how it should be repaired,

was it not ?

A. Well, I know I did not give any orders about

the actual repair of it.

(Question read by stenographer.)

A. I do not know.

Q. You are positive that you did not ?

A. Yes, sir.

Q. You say that this was about how long before

the accident, that this wheel was repaired and put

up?

A. To the best of my belief, it was about a month

or six weeks.

Q. Did 3^ou see it put up?

A. I don't remember if I was there, or not.

Q. You dont't know anything about that—you

have described how this piece was patched—you say

the piece was placed back there ?

A. Yes, sir, I do.
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Q. How do you know ? A. I saw it.

Q. How do you know it was the same piece that

came out?

A. It fitted accurately into the place.

Q. Couldn't a blacksmith fit any place accur-

ately? A. I think not, to that extent.

Q. Mr. Kinzie, you say the safe load that this

sheave wheel would bear, would be half its breaking

strength ?

A. It would be a safe strain, yes, sir. That would

not be a safe working load.

Q. Didn't you state that in your direct examina-

tion?

A. I stated it would be a safe load.

Q. Didn't you state, when I had you on the stand,

and Mr. Cobb was cross-examining you, and he asked

a certain question—did not you state that that sheave

wheel would bear four hundred (400) tons—^the

breaking strain would be four hundred (400) tons,

and the safe- load would be eighty (80) tons?

A. I stated a safe load would be eighty (80) tons.

Q. Mr. Kinzie, you spoke of the guides in that

shaft? A. Yes, sir.

Q. Where did the guides begin—did they begin at

the bottom and go to the top of the shaft ?

A. No.

Q. Where did they begin?
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A. Towards the top.

Q. Where did they stop? Towards the bottom?

A. They began towards the dump, where the skips

i ore are dumped automatieally into the erushers.

Q. Above the surface of the shaft?

A. Yes, sir.

Q. Where do the guides begin at the bottom ?

A. At the timbering.

Q. How far down from the bottom of the shaft?

A. At the timbering.

Q. How far down was the timbering carried ?

A. From thirty to forty feet of the bottom of the

;haft.

Q. How deep was the shaft, at that time?

A. At the time of the accident?

Q. Yes.

A. The shaft—I cannot give the figures—T don't

^now, exactly.

Q. Give us your best idea ?

A. Something over eight hundred (800) feet.

Q. Mr. Kinzie, what was the object of these

^ides, what were they for—the guides in the side of

the shaft ? A. The guides in the shaft ?

Q. Yes.

A. To guide the skip in the center of the shaft.

Q. What were they made of ? A. Wood.

Q. How thick?
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A. Four and a half (41^) inches.

Q. What was the other dimension?

A. Five and a half (5i/^).

Q. What kind of wood were they made of?

A. Oregon fir.

Q. Do you know a man named John Arthurn ?

A. Yes, sir.

Q. He was working there at that time?

A. Yes, sir.

Q. He was working down in the bottom of the

shaft, sinking it? A. He was.

Q. Are you sure that that was a cast steel wheel,

Mr. Kinzie ? A. To the best of my judgment.

Q. Don't you know that Frazer & Chalmers—or

AUis & Chalmers have never furnished you—or the

Treadwell Company, prior to August, 1903, with a

cast steel sheave ? A. I do not.

Q. You don't know that to be a fact? A. No.

Q. You swear it was a cast steel sheave brought

from AUis & Chalmers, to the best of your knowl-

edge and belief ? A.I do.

Q. You don't want to go on record as swearing

that positively, as I understand 3^ou?

A. To the best of my belief, I would swear it.

Q. I want you to look at that telegram, and that

answer received from it and see if you want to

change your testimony—just read it to the jury.
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Mr. COBB.—I object.

(Witness looking at telegram.)

A. No, I would not change my testimony at all.

Q. You would still say that, notwithstanding this

ilegram, to the best of your knowledge and informa-

Lon it was a cast steel wheel? A. I do.

Q. All right—now, Mr. Kinzie, you have been

sked something about the bulkliead—just describe

bat bulkhead that you were talking about.

A. What?

Q. The bulkhead, describe it.

A. Which bulkhead do .you wish described?

Q. At the seven hundred and fifty level.

A. The bulkhead consisted of six twelve by twelve

imbers, three bolted together, the bottoms set in

litches cut from the rock; the upper j^art recessed

nto rock on the west end of the shaft; on the west

;ide of the shaft the angle of the bulkhead was be-

;ween forty-five and forty-six degrees; the material

vas Oregon fir.

Q. What kind of fir? A. Oregon.

Q. These were six twelve by twelve timbers, three

in each compartment ? A. Yes, sir.

Q. I am talking about the bulkheads in the com-

partment that the skip fell down in—not both com-

partments.
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A. That was part of the same compartment.

Q. There were four compartments to that shaft,

weren't there?

A. No, not there, there were five compartments

there.

Q. Six twelve by twelve timbers were laid side

by side, weren't they; you don't mean to say there

were six timbers laid, one on top of the other?

A. No, no.

Q. They were side by side—what was the length

of those timbers in the clear? A. In the clear?

Q. Yes.

A. You mean spanning the shaft, don't you, in

the clear there?

Q. Yes. A. I think about eight feet.

Q. Eight feet long?

A. No, not eight feet long.

Q. Eight feet in the clear, I mean?

A. Over the shaft, yes.

Q. I understand you to say that that was a mov-

able bulkhead? A. Yes.

Q. You mean it worked on a pulley ?

A. No, it did not.

Q. Explain to the jury how it was movable ; what

do you mean by being movable—the usual way ?
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A. No, not the usual way, but the way on this oc-

casion; I have described that.

Q. Please be a little more clear to the jury as to

low it was moved.

A. Oh, it was swung back—lifted back, that is

—

:here were no bolts through it in the rock—it was

dmply recessed into the rock—and that was taken

ip either by a hoist and a cable, or by a rope; I

nean pulled back ; it was lifted out of the recess and

)olted back.

Q. I understood you to say, Mr. Kinzie, that you

irst saw this wheel after the accident along in the

light of the 5th—that you didn't get in until late

hat night? A. Yes, sir.

Q. If you didn't get in until late that night, do

^ou know of your own knowledge what level they

vere hoisting from—just a minute—where had you

)een? A. Berner's Bay.

Q. How long had you been up at Berner's Bay?

A. I could not say positively, two or three days.

Q. How far is Berner's Bay from Treadwell?

A. Sixty miles.

Q. How long did it take you on this occasion to

JO and come back?

A. We left there about noon and we got here

it seven or eight o'clock—it might have been a little

ater.
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.Q You had been there for two or three days

—

while you were at Berner's Bay, of course, you could

not have been here ? A. No.

Q. When you came back from Berner's Bay,

what time was it at night?

A. About seven or eight o'clock.

Q. What did you do *?

A. I had a talk with Mr. MacDonald.

Q. As soon as you came back you heard about the

accident? A. Yes, sir.

Q. Then you had a talk with Mr. MacDonald,

you said? A. Yes, sir.

Q. Mr. Kinzie, you say this was a cast steel wheel

—^you are postive about that—that is, to the best

of your information?

A. To the best of my belief, yes, sir.

Q. Is a cast steel wheel very much stronger than

a cast iron wheel ? A. Yes, sir. It is stronger.

Q. Very much stronger ?

A. It depends on the grade of the iron.

Q. Now, Mr. Kinzie, there is not much difference

between a cast iron and a cast steel, is there ?

A. Just depends on the grade of the iron.

Q. I am talking about the strength of the wheel

—

wouldn't you almost as soon have a cast iron as a

cast steel wheel? A. No, sir.
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Q. You were a witness in the last trial of the

:?ase, weren't you? A. Yes, sir, I was.

Q. The difference between a cast iron wheel and

a cast steel wheel is so great that you would much

prefer one over the other.

A. If I knew the material of which they were

constructed.

Q. You were a witness in the other trial of the

['ase in this courtroom at the time of the last trial ?

A. Yes, sir.

Q. Didn't you say then that there was a very

slight difference between a cast iron and a cast steel

^vheel ?

A. There would be a very slight difference

—

Q. No, answer my question—didn't you swear on

the occasion I have mentioned that the difference was

v'ery slight ?

A. I don't know if I did or not.

Q. If you stated it, was it true?

A. According to the conditions under which it

was given—it could be true, or it might not be true.

Q. Mr. Kinzie, when this accident occurred over

there, it threw you all into a kind of panic, didn 't it ?

A. No, I can't say that it did.

Q. There was a great hurrying around to get

people out of the way, wasn't there? A. No.
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Q. You had Tom Tatom fixed up, his ticket

bought, and all ready to leave the country?

A. No.

Q. You wrote a letter to Mr. Joseph MacDonald

of Portland, Oregon, March 7th, 1905, marked "legal

file No. 49," didn't you—did you, or didn't you?

A. I did.

Q. I wish you would kindly get that letter and

bring it here, when you come again.

A. I won't do it without an order froin the Court.

Q. You won't do it without an order from the

Court?

A. No, sir, it is a part of our records.

Whereupon the trial of this case was adjourned.

Proceedings had on December 31, at 2 P. M.

ilOBERT A. KINZIE, recalled by defendant, on

cross-examination

:

(Mr. JENNINGS.)

Q. Mr. Kinzie, I want to ask you about this bulk-

head—whereabouts was it situated in the shaft?

A. Which bulkhead?

Q. These three, twelve by twelve timbers?

A. At the station of the seven hundred and fifty

level.

Q. What do you mean by the seven hundred and

fifty level?
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A. Seven hundred and fifty feet below the collar

of the shaft.

Q. What is that used for*?

A. It is used as a place to keep material, and

there is also an ore bin there.

Q. Is the ore bin above or below the seven hun-

dred and fifty-foot level?

A. It is cut in the floor of the seven hundred fifty

level.

Q. Did you ever load ore at that place %

A. No, sir.

Q. At the skip chute ? A. Yes, sir.

Q. Then the bulkhead is opened up to let the skip

go down ; the skip is then loaded ; the bulkhead is

then opened up, and it goes on up above ?

A. Yes, sir.

Q. How far below the bulkhead of the seven hun-

dred and fifty level is this other platform—the

structure that j^ou were talking about—these twelve

inch planks'? A. About sixty-four (64) feet.

Q. Below that? A. Yes, sir.

Q. I understand you to say that is simply a small

platform to catch the fall of objects between the two

bulkheads—that is, designed to stop small objects?

A. Not necessarily very small objects.

Q. That is not designed to stop the skip, is it?

A. No.
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Q. It was not built for that purpose at all*?

A. No, sir.

Q. You spoke a little wbile ago about some ten

foot sheave wheels at the present time over there

—

you don't claim that they were there then?

A. No.

Q. You built a new hoist?

A. We did not build it ; AUis & Chalmers built it.

Q. You installed it? A. Yes, sir.

Q. The hoist you are using is not the hoist you

were using then, at the time of the accident?

A. No, sir.

Q. Mr. Kinzie, you say you melted up this wheel ?

A. Yes, sir.

Q. What did you melt it into—what did you run

it into ?

A. I suppose it would go into all our iron.

Q. And the things are over there now, are they;

the things you melted it into ?

A. I think most of them are—some of them might

be in materials in use.

Q. Who did the melting ?

A. It was done under the direction of the fore-

man of the foundry.

Q. Who did it; do you know who did it, who

handled the iron, passed it into the melting vat—or

whatever you call it? A. Mr. Smith.
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Q. What Mr. Smith? A. Mark Smith.

Redirect Examination.

(By Mr. COBB.)

Q. You were present in court during the last term

)f court, when this case was on trial, weren't you?

A, I was
;
yes, sir.

Q. State whether or not the plaintiff at that time

produced any witness to testify that these wheels

*vere cast iron? A. Not that I remember of.

Q. State whether or not any claim was made by

:he plaintiff at that time that they were cast iron ?

A. I don't remember of any such claim.

Q. State whether or not the plaintiff—I will

I'hange the forai of that question—do you recall,

;\^hether or not, in the testimony at that time, it was

Drought out where the wheel was ?

A. I think it was.

Q. State whether or not the plaintiff or his coun-

5el at any time since then has asked to examine or

;est the wheel to ascertain from what it was built?

A. No, they never did.

Q. Counsel has asked you whether or not the

5i.f\all—what he terms the small bulkhead—that is the

3ulkhead of six by 10—or six by twelve pieces, some

dxty-four feet below the seven hundred and fifty-

foot level, was designed to stop the skip—will you
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please state to the jury whether the bulkhead at the

seven hundred fifty-foot level was designed for that

purpose.

A. It was not designed for that particular pur-

pose, no.

Q. For what purpose was it designed?

A. To stop any falling object that might come

down the shaft.

Mr. COBB.—There is one question I w^ant to ask

Mr. Kinzie that is not strictly redirect examination

—

I want to call him for that.

The COURT.—Veiy well.

Q. What was the first time that you saw that

sheave wheel, if you. recollect?

A. Why, shortly after I came up here.

Q. When was that?

A. That would be in 1901.

Q. State what was its appearance at that time,

with reference to whether it had, or had not been

painted?

A. It had what is called a filler, on it, and also

a distinguishing mark, a distinguishing color—there

were thirty-eight put up at the same time, and each

had a distinguishing color mark painted on the out-

side.
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Q. What is this filler that you speak of?

A. A composition that is put on all castings of

he Allis & Chalmer Company.

Q. How is it put on, with reference to the sur-

ace?

A. Simply painted on.

Q. What part of the surface, the outside?

A. Almost entirely.

Q. What effect does that filler, that is put on it,

lave, with reference to concealing the substance be-

leath the material of the wheel?

A. You cannot see through it, it is just like a

leavy coat of paint.

Cross-examination.

By Mr. JENNINGS.)

Q. It don't stay on forever when you once put

t on, does it? A. No.

Q. Did you go up in the hoisting house and look

it this wheel? A. When?

Q. At any time?

A. I went quite often.

Q. When did you do that first?

A. On my first inspection of the plant, about, I

ihould say, three or four days after I came here—

I

relieve; I went through the mills.

Q. When was the last time you ever did?
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A. I only saw it once, after it was repaired, I

should say it was about a month or six weeks before

the accident.

Q. I understand you to say that when you firsi

saw this identical wheel, it was up in the gallows

frame ?

A. In the gallows frame, yes, sir.

Q. Being used in the operation of that mine?

A. Being used, yes, sir.

Mr. I. D. CARPENTER, a witness for the defend-

ant, being, first duly sworn, on oath, testified as fol-

lows:

Redirect Examination.

(By Mr. COBB.)

Q. How old are you, Mr. Carpenter?

A. I am fifty-five years old.

Q. What is your occupation?

A. Carpenter and mill-right.

Q. How long have you been a carpenter?

A. I have been a cairpenter all my life.

Q. Where do you reside?

A, At present, at Treadwell.

Q. How long have you resided there ?

A. Since last June, the last time; I came there

five years ago, first.

Q. What is your present occupation, or position?
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A. I have charge of the construction and mill-

Tight work for the Treadwell people.

Q. Where were you employed in the month of

LUgust, 1903?

A. At Treadwell.

Q. In what capacity?

A. In the same capacity, in charge of the con-

truction department and mill-wright work.

Q. Do you recollect an accident that happened

tiere in the morning of the 5th day of August, 1903 %

A. Yes, sir.

Q. Do you recollect the sheave wheel that broke

n that occ-asion?

A. Yes, sir, I have a recollection of it.

Q. Had you ever seen that sheave wheel before?

A. I had, yes, sir.

Q. When was the last time you saw it before the

ccident ?

A. Well, I put it in place.

Q. What was the occasion of your putting it in

>lace before that?

A. Well, we took another wheel out, and ])nt this

ne in its place, as this one was a stronger wheel than

he one we took out.

Q. When was that?

A. That—I cannot say.

Q. How long before the accident?
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A. It was some time before—^I would not venture

to say.

Q. Had the wheel that you put back been re-

paired? A. It had.

Q. Just describe to the jury the sort of repairs

that was put on it?

A. There was a small piece of the flange on om

side broken above the cable, that had been replaced

with rivets on the forged piece to hold that in place

Q. About what was the size of the piece that was

broken out of it?

A. I didn't measure it, but as near as I coulc

remember it, it was somewhere from seven to ter

inches in length.

Q. About what depth?

A. The depth was probably one inch and a halJ

to an inch and three-quarters, at the deepest point

Q. Give some idea of the shape of this piece?

A. It was not a true break, I could probably pen

cil it better than I could describe it.

Q. Just pencil it on there, to the best of youi

recollection.

(Witness draws with pencil.)

A. It was something similar to that—it was brok

en a little deeper at one side than the other—at on(

end.
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Q. Well, just explain that drawing, so the jury

ill understand it.

A. This would be the circumference of the wheel.

Mr. JENNINGS.—I thing it ought to be offered

efore the counsel uses it.

Mr. COBB.)

Q. I will ask you to draw in addition to that

—

raw the whole thing, this piece that was broken

Lit, just complete the drawing so as to show the

an of the wheel, with the piece in it—can you do

lat?

A. Do you want the full wheel?

Q. No just the circumference of the wheel.

rhe COURT.)

Q. The whole circumference of the wheel all tlu'

ay round.

A. I cannot make it very round, in a free-hand

^etch.

(Witness draws.)

Do you want this gap closed?

Mr. COBB.)

Q. I want you to draw it the best you can, so as

> see how it looks.

A. Without the spokes'?
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(The COURT.)

Q. Without the spokes.

(Witness draws.)

A. Any further than that?

(Mr. COBB.)

Q. That will be sufficient—before sitting down

can you make a more accurate drawing than that'

A. I could if I had instruments to do it with.

-Q. Can you do that after you are excused?

A. Yes, sir, I think I would rather do that.

(Drawing marked for identification, Defendant's

Exhibit "J.")

(Mr. COBB.)

Q. At the time you put the wheel up there—jusi

explain fully how this piece had been put back ii

there, and repairs on it made.

A. Well, the piece was broken out, had been pu1

in place and held there by a forged piece on the out

side rim, and riveted.

Q. Riveted into what? Riveted into the rim?

A. Into the flange, do you mean?

Q. Into the flange? A. Yes, sir.

Q. Were there any rivets in the piece that had

been broken?

A. There surel}^ were.
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Q. How far over each end of the piece that had

een broken out, did the piece, the forged iron that

lad been put on there, extend?

A. I could not say that, I should judge that the

latch was fourteen or fifteen inches long, as near as

can remeanber.

Q. Did you see this wheel after the accident, on

he 5th?

A. I did, I took it down.

Q. What time in the morning did you take it

own?

A. It was probably eight or nine o'clock when

-^e got it down.

Q. Did you notice the wheel at that time?

A. I did.

Q. State whether or not, the piece by which it

ad been repaired was still on it?

A. I don't remember seeing that at all.

Q. What was the size of the piece that was out

f the wheel?

A. That would be difficult to say—I didn't meas-

re it, it would be guess work, two feet, or probably

lore than that, it might have been three feet in

;ngth.

Q. Did you ever give any orders to crate the

'heel? A. I did.

Q. When was that?
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A. It was within three or four daj^s, from two to

four clays after the wheel was taken down.

Q. Not earlier than that?

A. No, sir.

Q. Who did you give orders to?

A. My remembrance is that I gave it to a man by

the naime of Hamilton—I think he crated the wJ>eel

by himself.

Q. State whether or not, you gave orders to t ny-

body else ?

A. Not to my remembrance.

Q. State whether or not, you gave orders to Mr.

Taylor to crate the wheel ?

A. I don't remember giving any orders to ] im,

I don't remember him helping crate it—^thoug l it

is possible he might have assisted in it.

Q. Were you present at the time ?

A. Well, I was not present at the wheel all the

time, because my work takes me away—it takes l^Ae

all over the works.

Q. For that reason, you state, it is possible th.it

he might have been there?

A. It is possible, but, not according to my remem-

brance.
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Cross-examination.

By Mr. JENNINGS.)

Q. How long ago has that been?

A. Wh}^, it is nearly three years.

Q. It is about three years ago, isn't it?

A. Two and a half ago.

Q. What have you been doing since then?

A. I have been away on a vacation.

Q. How long have you been away on a vacation?

A. I have been away entirely from any connec-

on with the Treadwell.

Q. From this country, away from Alaska?

A. Yes, sir.

Q. Doing some other business—so that you never

lought about the wheel—did you?

A. I was resting, getting my health back.

Q. You didn't have this wheel on your mind?

A. No, sir.

Q. When did you come back here?

A. I came back last June.
,

Q. You never thought about the wheel then, did

)u, that you remember of?

A. No, I don't know as I did.

Q. You got back when?

A. Last May or June.

Q. Were you ever at Treadwell at the last trial of

e case? A. Yes, sir.
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Q. Were you a witness then? A. No.

Q. You were here once or twice?

A. Yes, sir.

Q. You don't remember giving any orders to Tay

lor to crate it?

A. No, I do not.

Q. Would you swear you never did tell him t<

crate it?

A. I would not swear, no, sir.

Q. Taylor was a carpenter there—you know Tay

lor, don't you?

A. Yes, sir, I know him.

Q. You say you think that this man Hamiltoi

crated the wheel? You would not be positive abou

that, would you?

A. I am not positive; I gave orders to crate it

I also designed the manner of crating it.

Q. As to whether Hamilton crated it, or whethe

Taylor and Hamilton were both there and crated i

together, or whether Taylor crated it, and Hamilto:

assisted him, you do not remember about that, d

you?

A. I gave Hamilton the orders to crate it.

Q. Mr. Taylor was in the employ of the Tread

well Company, under you?

A. Yes, sir.
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Q. He would not go and crate it unless he had

ders to crate it? A. No.

Q. Where is this man Hamilton?

A. In Wrangle.

Q. When did you see him?

A. I have not seen him since he left here.

Q. Do you mean a little short fellow with a sandy

Dustache?

A. No, he is a tall man with a heavy beard.

Q. Do you say after the wheel was brought down,

u have no recollection of seeing that patched piece

>on it.

A. I do not remember of seeing the piece.

Q. You would not say it was, or that it was not

? A. No.

Q. You saw the wheel yourself, didn't you?

A. Yes, sir.

Q. You must have observed it pretty closely, in

der to give directions how to crate it—observed

B contour of it, and the protuberances if any there

gilt be—didn't you? A. Yes, sir.

Q. You have no recollection of seeing any patch

it? A. No.

Q. You say, to the best of your recollection, the

3ce broken out, was between seven and ten inches

ig? A. Yes, sir.
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Q. You would not say for sure—you are just gi

ing 3^our estimate of it? A. Yes, sir,

Q. It might have been more, and it might ha^

been less?

A. I don't think it was much more.

Q. You would not call twelve inches much mo

than ten inches, would you?

A. In small work, it would be considerable moi

Q. Would you say in this, that ten inches w;

much more than twelve inches ?

A. I would not be able to say.

Q. You say it was an inch, and a half, to an in(

and three-quarters deep? A. Yes, sir.

Q. You would not be positive about that?

A. No, sir.

Q. Did you go up to the gallows frame and he]

take the wheel down, or did you just giye orders 1

take it down?

A. I went myself.

Q. Who assisted you?

A, Two or three men.

Q. Who?

A. One was named John Miller.

Q. Where is he now?

A. He is at Treadwell, employed under my ii

structions.

Q. Who else assisted you?
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A. I think Taylor was there also.

Q. 'fhey did the actual work, they handled the

heel taking it down did they"?

A. I put my hands on work occasionally myself

-there was other men there too.

Q. You say you put up that wheel, to sitart with ?

A. Yes, sir.

Q. You said you took another wheel down, and

it that in its place?

A. Yes, sir. I took another wheel down and put

at in its place.

Q. With the patch in if?

A. Yes, sir.

Q. Do you know how you came to put up a

tched wheel instead of a good wheel?

A. It was supposed to be the best wheel we had.

Q. Never mind what you supposed—How old are

u? A. Fifty-five.

Q. Are you in the employ of the Treadwell Com-

ny now? A. Yes, sir.

Q. Are you a married man ? A. Yes, sir.

Q. Have you a family? A. Yes, sir.
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J. D. MILLER, a witness for the defendant, be

ing first duly sworn, on oath, testified as follows

:

Direct Examination.

Q. Mr. Miller, what is your age?

A. I am thirty-two.

Q. What is your occupation ?

A. Carpenter.

Q. Where do you reside?

A. In TreadweU.

Q. How long have you resided there?

A. I have been there since August, 1901.

Q. In whose employ?

A. Mr. Carpenter and the Treadwell Company.

Q. Were you employed there in the month o

August, 1903? A. Yes, sir.

Q. In what capacity—what sort of employment

A. I was working at carpenter work.

Q. Do you recollect an accident there on th

morning of the 5th of August, 1903 ?

A. Yes, sir.

Q. State whether or not, you ever saw the sheav

wheel that broke on that occasion?

A. Yes, sir, I saw the sheave wheel.

Q. Did you see it before the accident?

A. Yes, sir.

Q. Did you observe anything upon it in the na

ture of repairs ? A. Yes, sir.



vs. Z. R. Cheney. 359

restimony of J. D. Miller.)

Q. What was it?

A. A patch on the rim.

Q. Just describe to the jury that patch, to the best

your recollection ?

A. Well, sir, I think the patch was about sixteen

iches long, it was between four and five inches wide,

id about three quarters of an inch thick; it was

veted on both sides of the flange.

Q. That was the patch that went over the outside ?

A. Yes, sir.

Q. What sort of material was this patch ?

A. It was iron.

Q. Now, did you see the wheel after the accident?

A. Yes, sir.

Q. When after? What time after the accident?

A. Well, it was that morning, it happened

irough the night, and I saw it in the morning.

Q. In what condition was the wheel at that time ?

A. Part of the rim was broken off.

Q. About how much of the rim?

A. I should say about between two and three feet.

Q. State whether or not, when the wheel was

aken down, you observed this repaired place upon

t.

A. I can not say positively, but I believe the patch

ras there.
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Mr. JENNINGS.—I move to strike the statement,

**I believe it was there."

The COURT.—It may be stricken.

Mr. COBB.—Can we examine him further upon

it?

The COURT.—Oh, yes.

(Mr. COBB.)

Q. What is your best recollection about it?

A. I believe the patch was on there When we took

it down—we were not looking very particularly at

it.

Q. Were you present on the occasion when the

wheel was crated, two or three days after ?

A. No, sir.

Cross-examination.

(By Mr. CHENEY.)

Q. Mr. MiUer, I believe you stated, in describing

this patch, that it was put on the rim of the wheel,

and went around, and was riveted on both sides ?

A. No, there was a patch on both sides of it, if I

recollect right.

Q. Then it would be riveted on both sides of the

flange of the wheel ? A. Yes, sir.
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(Mr. JENNINGS.)

Q. I have not got that straight in my mind—do

you mean, Mr. Miller, there were two pieces of iron ?

A. I believe there was, yes.

Q. You believe there was?

A. Yes, sir.

Q. That is your best recollection?

A. Yes, sir.

Q. And your recollection about that is not any

more definite than your recollection as to whether

or not the patch was on there, when you took it down ?

Is it ? It is just an impression on your mind ?

A. Yes, sir.

Q. You say you believe the patch was on when the

wheel was taken down?

A. Yes, sir.

Q. That is your best recollection—you won't

swear that it was ?

A. That is, as near as I can remember.

Q. When did you begin to think about that ?

A. Since I began to think about the wheel.

Q. When did you commence to think about the

wheel? Were you a witness at the last trial of this

case? A. No.

Q. Where were you at the last trial of this case ?

A. In Treadwell.

Q. Are you a married man?
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A. Yes, sir.

Q. Got a family?

A. No children.

Q. Just you and your wife?

A. Yes, sir.

Q. You are working for the Treadwell Company ?

A. Yes, sir.

(Mr. COBB.)

Q. Mr. Miller, when you spoke of the two pieces,

to what did you refer?

A. There is two sides of the flange—I believe

there was a piece on both sides.

Q. You mean, one of the pieces was the piece that

was broken out, being set back in there ?

A. No, there was no piece broken out—as I recol-

lect, it was just simply a crack, back in the rim.

Q. That is the way it looked to you ?

A. Yes, sir.

Mr. R. C. STEWART, a witness for the defendant,

being first duly sworn, on oath testified as follows

:

(By Mr. COBB.)

Q. State your name?

A. R. C. Stewart.

Q. What is your age ?

A. About thirty-four.

Q. What is your occupation ?
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A. Machinist.

Q. HoAv long have you been a machinist?

A. Fourteen years.

Q. Just describe to the jury, the amount of ex-

perience you have had in that business—what it has

been, with whom, and where it has been.

A. I served my time, and worked for several

years in shops in Virginia.

Q. What shops?

A. Machine shops there. Blaeksberg, is where I

served my time. I worked a couple of years in Rich-

mond, after I served my apprenticeship. I have

worked in Colorado, and Idaho ; I worked four years

in Courtelaine, and pretty nearly three years here.

Q. State what has been the nature and extent of

your experience with mining machinery

.

A. Well, when I was working in Leadville—or in

Courtelaine, my work was mining repairs, exclu-

sively. I worked pretty nearly two years at the

Frisco mine, and for pretty nearly two years I was

master-mechanic at the Hecla mine, at Berke, Idaho.

Q. Have you had, during this time, any experi-

ence with sheave wheels ?

A. The experience I had in putting up these

wheels, and balancing them, and keeping them in re-

pair?
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Q. From the nature of your experience, do you

know what is a proper method of repairing a sheave

wheel ?

A. I suppose it would be a question of judgment

in the nature of the defect.

Q. Mr. Stewart, a six-foot cast steel sheave wheel

is broken in this way—a piece anywhere from five to

ten, or twelve inches in length along the wheel, say

extending in depth an inch and a half to tWO inches

upon the flange, but not below the rope—not to such

a depth that the rope as it works in the sheave will

bear upon it—that is broken out; it is repaired by

having this piece set back in the place from which it

is broken—which it accurately fits; and a piece of

iron or steel forged to fit the contour of the wheel, and

the flange of the wheel, is put on the outside of it, ex-

tending six or eight inches from the piece ; that piece

is riveted on there, and the piece broken out is riveted

to it, so as to hold the whole firmly in place, riveted

to the flange on both sides; the rivets are counter-

sunk; state whether or not that is a proper way to

repair that sheave?

A. Yes, sir I would say that it was.

Q. State whether or not, in your opinion, a sheave

wheel of that kind, repaired in that way, is a reason-

ably safe and suitable appliance to use for the pur-
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poses for which the sheave wheel was being used

before it was repaired

.

A. Yes, sir.

Cross-examination.

(By Mr. JENNINGS.)

Q. What is your name, please?

A. R. C. Stewart.

Q. How old are you, Mr, Stewart?

A. About thirty-four years old.

Q. How long have you been in this country, in

Alaska?

A. I have been here almost two years, this last

time—I was up here a year, once before.

Q. Were you over at the Treadwell mine as a

machinist, at any time that Joseph MacDonald was

Superintendent over there?

A. Yes, sir.

Q. Were you in any of the mines in Courtelaine,

as a machinist or mechanic for Joseph MacDonald?

A. I worked for him in Frisco mines.

Q. It was at his instance and request, that you

came up to this country, when he was appointed

manager over here, and he brought you along, didn't

he?

A. No, I didn't come at that time—I stayed there

until the mine I was at closed down.
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Q. Then you came up here—and you are still in

the country? A. Yes, sir. .

Q. Are you a married man? A. No, sir.

Q. Have you any body dependent upon you?

A. I have some relatives, but they are in circum-

stances that don't require my help.

Q. Mr. Cobb asked you a question on the hy-

pothesis that a sheave wheel broken in a certain way,

and repaired in a certain way, and being a cast steel

sheave wheel—was your answer based on the sup-

position that he put to you, that, that kind of a wheel

was broken in that way, and repaired in that way

—

it was based on that supposition ?

A. My answer was based on that wheel repaired

in that kind of way.

Q. Your answer was based on the case he put be-

fore you ? A. Yes, sir.

Q. Mr. Stewart, he put a case before you of a

break in a wheel and a patch being placed on the out-

side of it—how wide did you understand him to say

the piece that was patched on, was ?

A. I understood eight or ten inches on each side

of the break.

Q. The width of the broken piece ?

A. I think he stated it as two inches.

Q. The width of the patch that was put over

there ?
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A. I don't tliink lie stated.

Q. Don't you think that would make any differ-

ence?

A. I think it would, but if it was bolted firmly in

place, it would have to extend over the broken piece.

Q. Where did you understand that these rivets

were put in %

A. Through the broken piece and through the

solid part of the flanges.

Q. You understood that the piece used as a patch,

extended from the top of the flange—extended from

the top to the bottom of the flange %

A. I don't know as I understood it that way.

Q. Do you mean to say, that the boring of rivet

holes and putting in of rivet holes, below the cable,

below the bottom part of the flange, would not effect

the strength of the wheel ?

(Objected to by counsel for the defendant as not

proper examination, and no part of the evidence.)

The COURT.—I think the statement on which

the hypothetical question was asked, was to the effect

that the broken part went only to the top of the cable

;

and that the patch was put over the broken part, and

the rivets put in, and counter-sunk.

Mr. JENNINGS.—Must I go by Mr. Cobb's hy-

pothetical question?
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The COUET.—No, you can put any hypothetica

to liim you wish. There is not any evidence on tha

theory of the case, that the rivet holes were placec

below where the cable is, at least, if there is, it has

entirely escaped me.

Mr. CHENEY.—I would like to ask the witness e

question.

The COURT.—All right.

(Mr. CHENEY.)

Q. Mr. Stewart, if this iDatch was put over the

piece, as Mr. Cobb stated, to you, it would necessar-

ily be larger than the piece that was put back in,

wouldn't it? A. Yes, sir.

Q. It would necessarily have to be wider than the

piece that was put back in, as well as longer ?

A. Yes, sir.

Q. It would have to go down below the bottom

of the break, that is the patch would have to go

do^vn below the bottom of the break ?

A. Yes, sir.

Q. How would you fasten that patch on there, at

the bottom—at the lower side of the patch, that goes

down below the bottom of the break?

A. That, I suppose, was riveted on, too.
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Q. That would be riveted on too, for the rivets

oiild be below the bottom of the original break,

ouldn't it, necessarily? It would be below

—

ouldn't it? A. Yes, sir.

Q. Suppose this groove in the flange is three in-

les deep; and this piece that is broken out as Mr.

obb saj^s, is two inches deep, and the patch is four

iches wide—you understand me, the break is two

iches, the patch is four inches—do you understand %

A. Yes, sir.

Q. Then the patch would necessarily have to come

v^o inches below the bottom of this break, wouldn't

? A. Yes, sir.

Q. Now, how would you fasten that at the bot-

»m along the lower edge of this four-inch patch

—

ould that be fastened by rivets ?

A. That would be riveted too.

Q. Then the rivets would be below the top of the

ible, at least, as it laid in the groove, of a three and

ine-sixteenth inch flange—isn't that true?

A. It would depend altogether how wide the

mge was.

Q. I am telling you that the flange was three and

ine-sixteenths inches deep, the break is two inches

3ep; the patch is four inches wide; the cable is one

id one-eighth inches thick—I am asking you if it

not a fact that the lower rivets in this patch must
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necessarily be below the top of this cable as it lies ii

the groove ?

Mr. COBB.—I object to that question, there h

nothing of that kind asked in the premises.

The COURT.—There is no evidence that the rivets

were below the top of the wheel.

Mr. JENNINGS.—Mr. Taylor testified to that, ht

stated the break was below the top of the cable.

The COURT.—He didn't testify that the rivel

holes were below the top of the cable.

Mr. CHENEY.—That is the very question I wani

to ask this witness—I want to ask him if this is noi

true, that they must necessarily be below.

The COURT.—You base your question on th(

facts adduced in the case—there is not any such evi-

dence that the rivets were below the top of the cable

Mr. CHENEY.—I imderstand that the testimony

in the case, on the part of the defendant, is thai

the patch is four inches wide and Mr. Cobb has statec

in his questions that the patch was four inches wid(

—not the broken piece, but the patch that coverec

it—was four inches wide. This is a fair questioi

to ask this witness, now, if the rivet holes

—
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The COURT.—What you want to find out is, in

)utting on a patch of that kind it is necessary to

ivet below the top of the cable.

Mr. CHENEY.—Exactly.

The COURT.—I will permit you to ask if it will

le necessary to put rivet holes below where the top

f the cable would come.

Mr. CHENEY.)
Q. Mr. Stewart, I believe you understood my

ther question, but I will put it again. If, in patch-

ng this wheel, the broken piece is two inches deep

—

ou understand that? A. Yes, sir.

Q. The patch covering that is four inches wide?

A. Yes, sir.

Q. The groove in the flange is three inches deep

—

ou understand that ? A. Yes, sir.

A. Now, I ask you, in patching that wheel, and

laking a good patch of it—it would not be necessary

3 put these rivet holes you have testified to at the

nd—I am not asking in the center—but in the end

—

elow the top of the cable as it lies in that three-inch

roove ?

A. That would be a question of judgment, I think

: would be.
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W. STRAFFORD, a witness for the defendant,

being first duly sworn on oath, testified as follows:

Direct Examination.

(By Mr. COBB.)

Q. Mr. Strafford, what is your age ?

A. My age?

Q. Yes, sir.

A. Sixty-three.

Q. What are your initials?

A. W. Strafford.

Q. What is your occupation?

A. Machinist.

Q. How long have you been a machinist?

A. I guess about fifty years.

Q. What has been the extent of your experience

in that line of business?

A. Well, I have had experience in most all

branches of the business.

Q. Just give the ]myj some idea of your experi-

ence as a machinist.

A. I have worked on machinery for textile fabrics,

for about 10 or 12 years, and on mining machinery,

steam engines, sewing-machines, and various other

kinds.

Q. What other occupation have you followed, if

any ? A. None at all.
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Q. What lias been the extent and character of

your experience with mining machinery?

A. Well, I have worked about six years for this

company, the Treadwell—I worked a little on mining

machinery in England, before I left there, on coal

mining machinery.

Q. In your experience with mining machinery,

what has been the extent of your experience with

sheave wheels and hoisting machinery?

A. General repairs of hoisting machinery, tram-

ways and all such work as that.

Q. Where are you employed—I believe you say

you have been at work for the Treadwell Company

for the last six years? A. Yes, sir.

Q. You were employed there in August, 1903?

Were you employed there at that time?

A. Yes, sir.

Q. Do you remember an accident that happened

there on the morning of the 5th of August, 1903?

A. Of course, I do.

Q. Do you remember the repairs that had been

made upon that wheel prior to the time of the ac-

cident? A. Yes, sir.

Q. Where were the repairs made ?

A. In the machine-shop.

Q. Did you see them made ?
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A. I saw them working on them.

Q. Who were they made by?

A. It was repaired by a man by the name oi

Slocum.

(Mr. COBB.)

Q. Where was he working with reference to th(

place where you were working at that time?

A. Oh, about five or ten feet away, that is all

he worked at the next vice on the bench—the sam(

as those two desks.

Q. Did you see the patch that he had there ?

A. Yes, sir.

Q. Just describe it to the jury—what was nee

essary to be repaired and how the repairs were

made?

A. Well, there was a piece broke out of the rin

of the sheave, as near as I can remember; it woulc

be about six or seven inches long, and not quite tw(

inches deep—kind of a half circular piecQ; and i

was repaired by putting a piece of boiler iron, ben

in form to suit the shape, on the outside you know

to suit the shape of the sheave, then this origina

piece that was in there, was put back in there anc

fastened with rivets—you understand—so that whei

the patch was completed the inside of the sheav(

was as smooth and slick as it was before it wa^
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broken ; and, to my idea, it was as good as it was be-

fore.

(Mr. COBB.)

Q. Not your idea—state whether or not, in your

opinion, that was a proper workmanlike patch—and

a proper way to repair that sheave ?

A. It was; it was just as I have seen done all

my life ; the proper way to do the work.

Q. State whether or not, in your opinion, that

sheave wheel was a reasonably safe and suitable ap-

l^liance for doing the work after it was repaired in

the manner you stated—as it was before it was

broken ?

A. I would risk it as soon after as I would before

it was broke.

Q. In the course of your experience, Mr. Straf-

ford, state whether or not you have had occasion to

see steel and iron castings and machinery—I don't

mean see the castings made, but seen the castings?

A. Of course I have seen castings and used lots

of them.

Q. State whether or not in a casting, such as the

six-foot sheave wheel put up by the manufacturers

of such machinery, it is possible for a person to tell,

simjily by looking at the outside of it—as it appear-

ed—when sent out to be put up—as to whether that
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casting was a piece of cast steel or a piece of cast

iron?

A. No, I could not tell it, and I guess I have

worked among them all my life.

Q. What is necessary in order to be able to tell 1

A. Well, I would either have to cut it or break

it, or something, in order to find out what the ma-

terial was made of.

Cross-examination.

(By Mr. JENNINGS.)

Q. Mr. Strafford, is cast iron and cast steel so

near alike in appearance that a machinist of fifty

years' experience cannot tell one from the other 1

A. Yes, sir, they are so near alike in appearance,

when you have them in a rough casting you cannot

tell one from the other hardly.

Q. You say you cannot tell?

A. No, nor nobody else can.

Q. You want this jury to understand you to say

that no machinist, no matter how competent, or well

versed he may be in handling iron or steel, can't

tell cast iron from cast steel, when he sees it, with-

out its being broken.

A. Not at a cursory glance ; I cannot.

Q. He can tell it if he glances close enough, can-

not he?
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A. Oh, if he examined it, he can tell it.

Q. You say this sheave wheel, after it had been

epaired, was repaired in the way you had always

een it done?

A. Yes, sir, and the wa}^ that I always done it

nyself.

Q. You have been working in Treadwell for six

ears? A. Yes, sir.

Q. Did you ever see it down there before, like

hat?

A. That is the only one I ever saw patched there.

Q. Did you ever see one patched any where else ?

A. Yes, sir.

Q. When?

A. Oh, I can't tell you—T don't keep any mem-

irandum.

Q. Ten years ago?

A. Maybe ten or twenty, for anything I know.

Q. Do you know who patched the one you saw?

A. No, I don't carry a detail of that kind.

Q. You say that somebody else patched this piece

n a table riglit next to you ? A. Yes, sir.

Q. What were you doing—did you have any hand

n the handling of this piece? A. No, sir.

Q. Did you examine it critically?

A. No, I had nothing to do with it.

Q. You were not paid to over-see it ? A. No.
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Q. You had your own work and your own duti(

to do? A. Yes, sir.

Q. And this is two and a half j^ears ago, an

you now come here and tell this jury how that whei

Was patched—Mr. Strafford, you say the originj

piece was put back in there ?

A. That is what I understand.

Q. That is what you saw?

A. It looked to me like it.

Q. Do you say the original piece was put o

there? A. Yes, sir.

Q. You don't know anything about that do you-

you don't know whether it was the original piece c

not, do you?

A. I held it in my possession; I can see prett

near what I am doing.

Q. How old are you, Mr. Strafford?

A. Sixty-three.

Q. A family man, I suppose?

A. Yes ; anything else ?

Q. You have got a wife ? How many children ?

A. Keep to the subject—don't run off.

Q. Mr. Strafford, will you please answer my ques

tion—have you got a wife and children?

A. Yes, I have got a wife and children.

Q. How many children ? A. Two.
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C. E. BENNETT, a witness for the defendant, be-

ag first duly sworn, on oath, testified as follows

:

Direct Examination.

By Mr. COBB.)

Q. Your name is C. E. Bennett?

A. Yes, sir.

Q. What is your age? A. Forty.

Q. What is your occupation?

A. I am working as master mechanic at present

t the Treadwell.

Q. What is your calling in life?

A. I am a machinist.

Q. How long have you been a machinist?

A. Well, I have been a machinist since the year

started in the shops at thirteen, twenty-eight

—

wenty-seven years ago.

Q. Just give the jury, Mr. Bennett, in your own

i^ay, the best idea you can of the extent and nature

f the experience you have had in your experience

r calling—where you have worked, and what kind

•f work and so on, in a general way.

A. AVell—how far back do you want this to date ?

^rom my apprenticeship ?

The COURT.)

Q. Begin at the beginning.
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(Mr. COBB.)

Q. It may be hard for a man that is not used 1

talking—but, give the best idea you can about it.

A. Well, I served my apprenticeship five yeai

with Campbell & Roberts, at East Cambridge, Ma;

sachusetts—from there I came to Richford, Peni

sylvania, and worked in the car shops; from ther

I came west to Montana, and I worked in differei

ones in the countrj^—Idaho, Montana and Washing

ton, following up my line of electric light businesi

For the last eighteen years I have been acting a

foreman or master mechanic at different places.

Q. Whereabouts during that eighteen years, ha\^

you been ?

A. I was five years with the San Francisco Cor

solidated Mining Co. Five years with the Helen

Electric Light, Gas & Power Company.

Q. In what capacity?

A. As master mechanic.

Q. Where else?

A. At the Old Spotted Horse Mine, as maste

mechanic; the Empire Mine, as master mechanic

and other mines as erecter of machinery.

Q. How long have you been employed at th

Treadwell Company as master mechanic?

A, About eighteen months.
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Q. What is the extent of your experience with

ference to heavy mining machinery, such as hoist-

g, and things of that kind ?

A. Well, I have had considerable experience

ecting and handling, etc., and so on, as a man natu-

Uy will, following this business for fifteen or

enty years.

Q. What experience have you had repairing ma-

inery of that kind? Has that been in your line?

A. Certainly.

Q. What has been the character of your experi-

ce in repairing sheave wheels ?

A. Oh, I have repaired different sheave wheels,

lall sheave wheels.

Q. Such as comes in the ordinary course of the

isiness of mining? A. Certainly.

Q. I will put this question to .you, Mr. Bennett

—

y a six-foot cast steel sheave wheel—what is known

a six foot sheave wheel—that is, being six foot

om the center of the rope on one side, to the center

the rope on the other—the flanges of which have

depth of three and nine-sixteenths inches, a little

er three and a half inches—a piece from five to

^ht—nine or ten inches—something like that—in

igth, is broken out of the flange on one side; it is

paired in this way—the depth of the piece broken

it of the wheel I should have said, is an inch and
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a half to two inches deep—it does not extend to th(

top of the cable, as it lies in the groove; it was re

paired in this manner, the piece was set back in th(

place from which it was broken ; which it accurateh

fits, and the piece of iron or steel extending beyonc

either end of the broken piece, is forged to fit th(

contour of the flange, and riveted to the part of th(

wheel that is not broken, through the flange that ii

not broken, at either end; the piece that is brokei

out, is also riveted to the patch that is put on th(

outside; neither the rivets, nor either part of thi

piece that is broken out, is sufficiently deep to bea:

against the cable, in the operation of the sheav(

wheel—state whether or not, in your opinion, tha

wheel is properly repaired.

A. Yes, sir, most assuredly, I should think it was

Q. State whether or not, in your opinion, a sheav(

wheel, such as I have described, repaired in the man

ner I have described, is a reasonably safe and suit

able appliance to be used for the purpose for whicl

the sheave wheel was used before it was repaired'

A. Most assuredly.

Q. In the course of your experience, Mr. Ben

nett, state whether or not you have had any occasioi

to examine, or see iron and steel castings, in the fom
of heavy machinery? A. Yes, sir, certainly
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Q. Just give the jury some idea of the extent of

>ur experience in that line ?

A. Well, that would be hard to do, because you

'e brought in contact with it every day in this kind

' business, more or less.

Q. ^Ir. Bennett, take a casting, such as this six

lot sheave wheel sent out by a manufacturer such

1 the Allis-Chalmers Company, or the Frazer &

lialmer, which it was called before the consolidation

the company—is it possible for a man, a mechanic,

• look at a casting of that kind without any frac-

ire in it, just as it is sent out by the manufacturer,

id tell from the outside inspection whether it is cast

eel or cast iron?

A. It would not be for me—they say all things

re possible—but I could not tell.

Q. In your opinion, is it possible for any me-

lanic to tell that?

A. No, not without a more close inspection.

Cross-examination.

By Mr. JENNINGS.)

Q. Mr. Cobb has asked you certain questions, de-

?ribing a certain break in a cast steel wheel ; a cer-

lin break about so many inches deep, above the

able ; he has described the way it was repaired ; he

as given you all that infoiTnation—he has asked
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you whether in your opinion a sheave wheel of the

character he has described, that had a break in it, as

he described, if it were repaired, as he has described,

was a fit and suitable instrumentality to be used in

a mine—was your answer based on the facts that he

gave you about it—on that hypothesis—you were

talking about that kind of a sheave wheel ; that kind

of a break, and that kind of a repair—weren't you?

A. I don't exactly catch your meaning.

Q. I will try to make it a little plainer—Mr. Cobb

asked for your opinion as a master mechanic on a cer-

tain question—the question he put to you is in refer-

ence to this sheave wheel over here that is in dis-

pute—you are not to consider that at all—he states

a case to you—that is, he stated, suppose a cast steel

sheave wheel six foot in diameter and flanges, as he

has described—suppose that were broken in the way

he has described, and suppose that were repaired in

the way he has described—then he asked you if, in

your opinion, that was a proper instrumentality, etc.,

and you answered that it was—now, I ask you, if

your answer to him was based on the very case that

he put to you?

A. Well, on any repair—repaired under the same

conditions.

Q. Any sheave wheel broken in the same wa.y and

repaired in the same way? A. Yes, sir.
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Q. Now, he asked you a question—I want to ask

)u a question

—

A. All right, sir.

Q. A weight of ten thousand five hundred

.0,500) pounds—in the neighborhood of ten thou-

nd five hundred pounds—is to be hoisted vertically

)out five hundred (500) feet; that is, in a mine out

• a vertical shaft of the mine; it is being done by

eans of a wire cable, one and one-eighth (V/s) in-

les in diameter ; the cable is attached to the weight,

id then it passes up and over a sheave wheel,

tuated in a gallows frame at the top of the shaft of

e mine ; thence it passes to the drmn, around which

is wound by the action of steam ; the sheave is cast

on, about six feet in diameter; the flanges of the

leave are in proper proportion; the wheel has six

>okes ; this sheave wheel breaks in this way ; a piece

)out twelve or fifteen inches in length, and two

' three inches in depth, breaks out of one of the

mges, between the spokes ; the break extending be-

w the top of the cable ; the break I have described

repaired in the following way; a piece the size of

e broken piece is laid back in the space broken

it ; and a piece of iron or sheet steel, or some strong

aterial, anyhow not wood—is then placed on the

itside of the broken flange and extending four or

re inches over each end—it is tlien riveted at each
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end of the piece put over it, three or four rivet holes

at each end, and the rivets counter-sunk—assume that

case, a wheel broken in that way and repaired in that

way, that I have told you—would your answer be

the same?

A. You, say below the top of the rope *?

Q. Yes, I said to the top of the rope.

A. How far below—would you take the whole

bottom of it?

Q. That is the best question I can put to you—it

is broken below the top of the rope—we will say,

about half way.

A. Yes, sir, I think a wheel repaired in that way

has a large margin for safety

—

Q. My question is—would your answer to the

question be the same as you gave to Mr. Cobb?

A. Certainly.

Q. It would be a safe and proper way?

A. Yes, sir.

Q. Did you ever see wheels repaired in that way ?

A. Yes, sir.

Q. When?

A. Different times—broken wheels.

Q. Who for?

A. One for the Frisco Consolidated Mining Com-

pany.
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Q. How long ago?

A. A matter of five years ago, or such a matter.

Q. ~ You work at the Treadwell mine over here, in

the employ of the Treadwell Company?

A. Yes, sir.

Mr. GEORGE H. FORREST, a witness for the

:lefendant, and being first duly sworn on oath, tes-

tified as follows

:

Direct Examination.

(By Mr. COBB.)

Q. State your name"?

A. George F. Forrest.

Q. What is your age, Mr. Forrest?

A. Thirty-six.

Q. Where do yow reside?

A. At Juneau.

Q. What is your occupation?

A. I am the proprietor of the Juneau Iron

iYorks.

Q. You say you are proprietor of the Juneau

[ron Works—state what business you are engaged

n? A. We do general repair work.

Q. What sort of repairs?

A. Machinery and iron work.

Q. State whether or not that is your occupation

>r profession?. Your calling in life?
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A. Yes, sir.

Q, How long have you been engaged in the busi-

ness of a machinist?

A. I started in to learn the trade when I was

eighteen years old.

Q. What has been the extent and character of

your experience in that line, and where ?

A. Well, I have had experience in several differ-

ent branches.

Q. Just give the jury a general idea as best you

can in your own v^ay—of the extent and character

of your experience.

A. Most of my business has been repair work;

that is, I have worked in railroad shops quite a con-

siderable, repairing broken cars in different ways

—

I have worked for mining companies and worked

at marine work.

Q. From your knowledge and experience in the

business in which you have been engaged in the

eighteen years—are joii able to give an opinion as

to whether a piece of machinery has been properly

repaired or not—knowing the conditions that are

stated about the repairs'?

A. I think so, a man ought to.

Q. Take this case then—a wheel with a cast steel

sheave wheel, six foot in diameter, the flanges of
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which are three and nine-sixteenths (3 9/16) inches

in deptli ; a piece is broken out of one of the flanges,

from five to ten inches—or so—in length ; it is broken

out to a depth of an inch and a half (IVii) or two

(2) inches at its deepest place, tapering off to a point

on either end of the break; the cable that works in

the sheave is a one and one-eighth inch (1%) cable,

so that the break extended down to the end part of

the wheel upon which the cable in its operation

bears; the piece broken out is set back in the wheel

and accurately fits the place from which it was

broken ; a piece of boiler iron, or sheet iron or steel,

forged to fit the contour of the outside of the flange,

and extending four to six inches beyond either end

of the broken; that is firmly riveted to the flange

at either end ; and the piece broken out is also riveted

to the patch that is put on. In your opinion, would

that be a proper or improper way to repair that

sort of a wheel, broken in that manner?

A. It would be the only way it should be repaired.

Q. State whether it would be a proper or im-

proper way to repair it.

A. It would be a proper way.

Q. In your opinion, would a sheave wheel of that

sort, repaired in the manner stated, be a reasonably

safe and suitable appliance for doing the work that
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a wheel of that kind was intended to do in the first

instance ?

A. Yes, sir, it would be just as safe as it was

originally.

Q. Give your reasons.

A. Because the flange of the sheave wheel is not

usually counted in the strength of the sheave.

Q. What is the purpose of the flange ?

A. They are to guide a rope.

Q. In the course of your eighteen years of ex-

perience in machinery, state to the jury whether or

not you have had occasion to use steel castings and

iron castings? A. Yes, sir, I have.

Q. What has been the extent of your experience

in that line; just give some general idea of it?

A. In what way do you mean?

Q. Whether you have seen them once or twice,

or a hundred or a thousand times?

A. I have seen them a great many times.

Q. You have worked with them?

A. Yes, sir.

Q. Mr. Forrest, state to the jury whether or not,

in your opinion, it is possible for a mechanic or a

machinist to look at a casting, say a six-foot sheave

wheel, and tell merely from the outside appearance

of the casting without seeing any further, or any-
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liing of that sort, whether the casting is of cast

ron or cast steel?

A. I could not do it and I do not think anybody

:lse can—but I can't do it—they have the same ap-

)earance on the outside.

•Cross-examination.

By Mr. CHENEY.)

Q. Mr. Forrest, you stated what your experience

n this line of business had been to the jury?

A. Yes, sir.

Q. As a matter of fact, Mr. Forrest, have you

5ver handled any mining machinery in the large

nines where they used six foot sheave wheels ?

A. No, sir.

Q. Have you ever worked at a mine as a ma-

'hinist and repaired sheave wheels of this size?

A. No, I never repaired any sheave wheels—in

'act, sheave wheels of smaller size are never calcu-

ated to be repaired—they are usually thrown away

vhen broken. I say small sheave wheels, but a

iheave wheel of this size would be repaired.

Q. What makes you state that large sheave

^'heels can be repaired, if you never repaired them?

A. Well, a man, once he saw or knew something

)f the work fould be told anything about it; if a

•asting is broken, it is easy enough to tell why it

ould be fixed, and how it could be fixed; and for
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that reason, as Mr. Cobb has explained it to me, I

know from the description, that it could be repaired

in that way.

Q. You have never had any practical experience

in repairing a large wheel of this kind—you have

never handled one—never handled a hoisting plant

where one would be used—is that right?

A. Yes, sir.

Q. You stated you had worked for mining com

panics? Your work, then, was not in this line o

business, that is handhng machinerj^ of this kind'

A. I worked for the Nowell Gold Mining Com-

pany, when they handled this plant up here, tha

sheave wheel, I suppose, is eighteen inches in diam

eter.

Q. Six foot sheave wheel?

A. Eighteen inches, I believe, was the largest W(

had there.

Q. I believe you testified on the foimer trial o

this case? A. Yes, sir.

Q. As an expert?

A. I don't know whether it was as an expert o

not.

Q. You testified, didn't you for the Treadwel

Company? A. Yes, sir.
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Q. Mr. Forrest, you stated it was generally sup-

Dosed 'that the flanges of the wheel did not enter into

he computation of its strength *? A. Yes, sir.

Q. That they were merely guides for the rope ?

A. Yes, sir.

Q. Doesn't that depend somewhat on how that

jheave wheel is used— Doesn't it depend on the

Irum, whether it is a twentj^-foot drum, in length,

50 the rope would be drawn on a tangent, in that

yay, or, whether it would pass straight down, over

;he sheave?

Q. Answer the question if you can.

The COURT.—He says he cannot answer it with-

)ut explaining it.

A. I understand that you are going to take a

Jrum that is twenty feet long; that you are going to

[•eel a lot of cable; that you are going to wind it

)ver one side of the drum to the other; that would

?ause a side strain on the wheel.

Q. Then, it would make a ditference in your

)pinion, as to whether the flange would affect the

strength of the wheel, if there was a side strain on

t? A. Yes, sir.

Q. Then, you are not prepared to say that a

patch put on, in this way, would be a safe and proper

5vay to repair it—if there was this side strain on it.
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A. The only thing that would occur in an even

of that kind, would be, if there was side straii

enough to pull that side piece off.

Q. That might happen?

A. If there was pull enough upon it, if it swaye(

enough, that might happen.

Q. You answer, repaired as Mr. Cobb stated?

A. Yes, sir, it could break the entire piece out

if it had pulled enough—but you would have to pu

it pretty nearly straight across the flange to do it.

Q. You state you are running a business callec

the Juneau Iron Works? A. Yes, sir.

Q. You are well acquainted with Mr. Kinzie?

A. I am personally acquainted with the gentle

man; I have not any long acquaintance with him; J

have been acquainted two or three years, may be.

Q. You have some business with the Treadwel

Company? A. Very little.

Q. I ask you if you have some business with th(

Treadwell Company at different times?

A. Yes, sir.

Q. Do you, or don't you obtain any casting o]

other kinds of materials in your line, of this Tread

well Company? A. Yes, sir.

Q. Quite often?

A. I think probably it may average at the rate oi

five dollars, and may be ten dollars a month.
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Q. You are dealing with them in that way right

)ng? A. Yes, sir.

Q. I will ask you, Mr. Forrest, if there are not

nes in your business, when you have to depend

•on the Treadwell Company, on their supplies over

ere, to get yours?

A. Not a bit in the world—there has never been

;ime like that.

Q. Why do you get them there?

A. Sometimes, for a convenience.

Q. You are in the habit of getting them there I

A. Yes, I get some there, and some below.

Q. Will you say that there are not times when you

ve been almost compelled to get them there

—

uld not wait for them to come from below^ ?

A. No, sir, I do not consider that I am beholding

the Treadwell Company, or they to me. They

ad to me occasionally for things, and I return the

mpliment.

Q. Mr. Forrest, you do not pretend to be a ma-

inist of wide experience, do you?

A. I don't know what eighteen years would do,

im sure.

Q. You have worked at it all the time?

A. i never have done anything else.

Q. You served your apprenticeship?

A. Yes, sir. ,



396 Alaska-Tread IV ell Gold Mining Companji

(Testimony of George H. Forrest.)

Q. At what?

A. The blacksmith and machinist business.

Q. Isn't it a fact that you had a blacksmith-sho

down below?

A. Yes, sir, and a machine shop also.

Q. Your work both at the same time'?

A. Yes, sir. In the same line of business.

Q. I will ask ^^ou if you worked at two, both ,

the same time % A. Of course, I did.

Q. Which do you call yourself, a blacksmith ^

machinist ? A. I aan practically both.

Q. You could be a lawyer and stenographs

could you?

A. I could if I was a stenographer.

Q. I will ask j^ou, Mr. Forrest, if the answer

Mr. Cobb's question, that you gave, was based e

tirely upon the h\^3othesis that he gave you in aski]

the question—what is to be regarded as the rig

way to repair this sheave wheel that he described

A. If a man would come in to me and make

statement.

Q. Answer my question? A. Yes, sir.

Q. Your answer was based upon his statemer

A. Yes, sir.
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tVILLIAM E. BOUSCHOR, a witness for the de-

idant, being duly sworn, on oath, testified as fol-

7S:

Direct Examination.

y Mr. COBB.)

3. How old are you? A. Twenty-nine.

5. What is your occupation, or calling in life?

k. I ain a machinist.

^. How long have yow followed that calling?

i. Since 1893, off and on.

3. Where do you reside? A. At Juneau.

3. What business are you in here?

k. I am interested in the Union Iron Works.

3. Just tell the jury, Mr. Bouschor, in your own

y, the character and extent of the experience j^ou

ve had as a machinist.

k. Well, I have had experience in general re-

ir-shops—I never was in a manufacturing estab-

hment.

he COURT.)

Q. Stop, and begin at the beginning, and tell to

3 present time.

A. Well, I started as an apprentice in 1893, and

rved three years and a half, and then I have been

imejing, from place to place, and going to sea; I

ve not been working steady in the shops, I have
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oil machinery; engines; stationery engines and m^

rine engines.

Q. What has been the character and extent c

your work on machinery?

A. What work I have ever done, I have worke

in repair work, in shops.

Q. Repairing heavy machinery, castings, an

that thing? A. Yes, sir.

Q. From your knowledge and experience of th

business—^state whether or not, you are able to giv

an opinion as to the proper method of repairing

given piece of machinery, knowing the character c

the break, and the character of the repairs don(

whether you are able to give an opinion as to whetl

er it is properly repaired, or not—based upon you

knowledge and experience in the business?

A. I do not think I understand the question.

Q. The question is this, from your knowledg

and experience of the business, if a given piece c

machinery has been repaired in a certain way, ar

you able to give an opinion as to whether it has bee:

properly repaired or not—perhaps I do not mak

mj^self clear—what I mean is, from your knowledg

and experience, are you able to give an opinion as t

whether a given piece of work in repair, has bee:

properly done, or not? A. I think I can.
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Q. Mr. Bouschor, a six foot cast steel sheave

lieel, with flanges upon it three and nine sixteenths

an inch in depth, is broken in this way—a piece

broken out of one of the flanges, from five to nine

ten inches—say, in length; it is, at its deepest

ace, one and one half, or two inches in depth—so

at the cable in the sheave in its operation does not

ar upon any part of the piece that is broken out;

e piece is set back in the place from which it was

oken, and accurately fills the place, a piece of

eet steel or sheet iron, forged to fit the contour of

e wheel, on the outside of the wheel, on the outside

the flange, is put on the outside of the flange, and

tends from four to six inches beyond either end

the broken piece; this patch is firmly riveted to

e flange at either end ; and the piece broken out is

30 riveted to it; in your opinion, would that be a

oper, or an improper way of repairing that wheel?

A. Why, I think it would be the only way it

uld be repaired.

Q. In your opinion, would a wheel repaired in

at manner, that I have stated, be a reasonably

fe and suitable instrument or appliance for doing

e work that the wheel was intended to do, before

ing repaired? A. I think it is.

Q. In the course of your experience, as a machin-

b, state whether or not, you have had occasion to

e a large number of iron and steel castings?
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A. Well, I never saw many steel castings, that ]

remember; it is cast iron castings that I have seen.

Q. Have you ever seen any cast steel castings'

A. One or two, but not enough to pay any atten

tion to them.

Cross-examination.

(By Mr. JENNINdS.)

Q. Mr. Bouschor, you say you have seen a lot oJ

iron castings—but no steel castings'?

A. Only one or two.

Q. How do you know that what you saw wert

iron castings, and not steel castings?

A. I was not working on it, but I heard it stated

in the shop.

Q. That is all you know, what you heard people

say about it? A. Yes, sir.

Q. You are a marine engineer, are you third as-

sistant marine engineer on the Burnside ?

A. Yes, sir.

Q. How long?

A. About ten months, I think.

Q. How long were you sailing—going to sea?

A. Off and on, six or seven years.

Q. Did you ever work in a mine ?

A. No, sir.

Q. Did you ever repair sheave wheels?
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A. No.

Q. Did you ever see a six foot sheave wheel?

A, No, I never did,

Q. You and Mr. Stevenson run the Union Iron

orks down town? A. Yes, sir.

Q. He used to be a master mechanic at Wliite

orse, didn't he?

A. I know he used to work up there.

Q. You have got a business in town?

A, Yes, sir.

Q. You don't employ poor workmen, do you?

A. No.

MARK SMITH, a witness for the defendant, be-

g first duly sworn, on oath, testified as follows:

Direct Examination.

5y Mr, COBB.)

Q. What is your name—so the stenographer cap

-t it? A. Mark Smith.

Q. How old are you? A. Thirty-one.

Q. What is your occupation ?

A. I am an iron molder.

Q. How long have you been iron molder?

A. Fifteen years.

Q. What position do you now hold?

A. Foreman of the Treadwell Foundry.

Q. How long have you been foreman there?
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A. About a year and a half.

Q. From your knowledge and experience, as a

molder, if a piece of metal is brought to you in scraps

or pieces, are you able to tell whether it is iron or

steel? A. Yes, sir.

Q. Do you recollect a six foot sheave wheel with

about one-third of the perimeter of it gone, sent to

your shop about two months ago?

A. Yes, sir.

Q. Do you know where that wheel came from?

A. No, sir.

Q. What sort of wheel was it?

A. Well, the wheel was sent down there, I should

think the wheel was about seven feet in diameter,

and in the morning I had the wheel broken up, and

I mixed it up.

Q. State whether or not, it was broken at the time

it was brought down there ?

A. I could not say whether it was broken, or not.

Q. Did you see it at that time ?

A. Yes, sir, I did, I saw it in the box, and I broke

it up?

Q. Was any part of it gone?

A. Yes, sir, I think there was.

Q. About how much?

A. I could not say.

Q. You paid no attention to that ?
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A. No, I did not.

Q. Of what material was that wheel ?

A. To my knowledge, that wheel when I examined

in the morning was cast steel—very close ground

id very tough.

Q. In your experience and calling, as a molder,

[r. Smith, just state to the jury—give them some

lea of the number of pieces of cast steel—or pieces

f cast iron, you have seen castings of iron or steel ?

A. What I see in my business down there ?

Q. How many have you seen ?

A. Of cast steel—well, I could not exactly tell, I

uess I have seen over a hundred cast steel wheels,

lay be more.

Q. In addition to cast steel wheels, state whether

V not, you have seen other castings of those metals ?

A. Yes, sir.

Q. Give some idea of the number?

A. Well, at Treadwell, I have seen a hundred or

lore cast steel wheels that came down to the shop,

lat I broke up.

Q. You still don't understand what I am driving

t—what I want to know, is what has been the ex-

mt of your experience in seeing castings—I don't

ire whether they are wheels or not—castings of

•on and steel—that is, tlie difference between them.
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(The COUET.)

Q. How many, wherever you have worked.

(Mr. COBB.)

Q. Not wheels, but castings of any kind.

A. I guess I have seen five or six thousand cast-

ings of wheels and of all descriptions.

Q. In your opinion, Mr. Smith, is it possible for

a machinist or a molder, upon seeing a casting, on

the outside, just such a casting as is sent out by manu-

facturers of machinery—just to look at it on the

outside, without making any test or any examination,

of it, to tell whether a common casting is cast steel or

cast iron ?

A. There is no man living can do it.

Cross-examination.

(By Mr. JENNINGS.)

Q. How old are you?

A. Thirty-one.

Q. How long have you been working for the

Treadwell Company?

A. Two years.

Q. You are still working at the Treadwell?

A. Yes, sir.

Q. All your knowledge of cast steel and cast iron

has been gotten at the Treadwell foundry ?

A. Oh, no, I had lots of experience before I ever

came to Treadwell.
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Q. What other experience have you had ?

A. Well, I had a few years at the Martin

Brother; at the Risden Iron Works, and at Taylor

Bros.

Q. How long did you work at Martin Bros. ?

A. Five years.

Q. Who were they?

A. They own the Molder's Foundry in Net

County.

Q. Where? A. California.

Q. What five years was that?

A. I started there in 1902—or something like that.

Q. When did you work for the Risdon Iron

Works?

A. In 1898.

Q. What did you do?

A. I was iron molder.

Q. Iron molding is your trade?

A. It is.

Q. You say you have seen a hundred steel wheels

at Treadwell?

A. I have seen a whole lot over there, yes, sir.

Q. How large?

A. Oh, there is some of them over there—the big-

gest wheels about twelve feet in diameter, may be

more—I never measured them.
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Q. How many steel wheels twelve feet in dia-

meter, did you ever see over there at Treadwell ?

A. Well, I guess I can name about ten or twelve

over there now.

Q. When did you first see any twelve-foot steel

wheels at the Treadwell?

A. Well, I think only yesterday.

Q. What was the first time you ever saw any

twelve-foot steel wheels over there?

A. I saw some there in 1898.

Q. You did, where?

A. In the Treadwell hoist.

Q. In 1898? A. Yes.

Q. What, steel—what is the difference between

iron and steel ?

A. My friend, you have got me.

Q. What is the difference ?

A. Well, there is more carbon in steel than what

there is in cast iron.

Q. If you take the carbon out of the steel and melt

it up, what does it come out—does it still stay steel—

or does it come out iron?

A. Yes, sir, it still stays steel, it is harder.

Q. This wheel that was brought to you, you say,

in your best judgment, was seven feet in diameter?
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A. Well, I just looked at it—I think five, about

that.

Q. You don 't know whether it was broken or not ?

A. Yes, sir, it was broken.

Q. You are sure it was broken ?

A. I am pretty sure—I never examined the wheel.

Q. This twelve-foot sheave wheel that you say

you saw

—

A. I didn't say they were sheave wheels.

Mr. COBB.—He didn't state anything about

sheave wheels.

The COURT.—He said steel wheels.

(Mr. JENNINOS.)

Q. You never saw any twelve-foot sheave wheels

over there ?

A. I never saw any twelve-foot sheave wheels

over there.

Q. Did you ever see any ten-foot sheave wheels

over there ?

A. No, I can not say I did.

Q. Did you ever see any nine-foot sheave wheels

over there? A. No, sir.

Q. Did you ever see any seven-foot ?

A. Well, that one that was sent down, I think was

a seven-foot wheel.
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Q. You have never seen any sheave wheel over

there larger than that one that was sent down to you ?

A. No.

Q. What kind of sheave wheels are they Using

over there now ?

A. Wellj I guess they are using the same kind

now.

Q. You are positive you never saw any ten-foot

sheave wheel there at the Treadwellf

A. No, sir, I can't say I have.

Redirect Examination.

(By Mr. COBB.)

Q. Mr. Smith, your business oi-er there does not

take you up in the hoist ?

A. Sometimes it does, yes, sir.

Q. As a rule, it does not?

A. Yes, my business is not up there, the foundry

is where my business is.

Recross-examination.

(By Mr. JENNINGS.)

Q. Mr. Smith, yoii say that no man living can tell

cast iron from cast steel?

A. No, sir, I did not say that—I said there is no

man living can look at a casting and tell whether

it is cast steel or cast iron.
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Q. Then, if you wanted to buy a casting, you

would not know whether it was cast iron, or cast steel,

by looking at it %

A. I would have to break it and see the fracture

or the iron.

Whereupon, the trial of this case was adjourned.

Proceedings were had December 22d, 1905, at 9

A.M.

Z. R. CHENEY, called as a witness for the de-

fendant, being first duly sworn, on oath testified as

follows

:

Direct Examination.

(ByMr.MALONEY.)

Q. You are the plaintiff in this action, 1 believe ?

A. Yes, sir.

Q. When did you first become acquainted with

Ole Linge?

(Objected to by counsel for the plaintiff, as being

incompetent, irrelevant and immaterial.)

Mr. COBB.—This is a preliminary question.

Mr. JENNINGS.—It is incompetent, irrelevant

and immaterial whether he was ever acquainted with

Ole Linge.

(Objection sustained.)

(Mr. MALONEY.)

Q. I will ask you again, did you ever know Ole

Linge %
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(Objected to by counsel for the plaintiff as incom

petent, irrelevant and immaterial under any phas

of the case.)

Mr. JENNINGS.—If the Court please, to sav

time, I will withdraw the question.

(The COURT.)

Q. Answer the question.

A. I can not say that I remember Ole Linge

—

may have known him like I have known a great man;

men working in the Treadwell, and still not be able t(

recall him by name at this time.

Q. Do you know any of his relatives ?

A. There was a man named George Taford, wh(

came into my office some time, I think in February

1904.

Q. Just answer the question.

A. I am answering the question—and he was j

cousin of Ole Linge 's as I understood it—I talke(

with him about this case.

Q. Is that the only relative you ever knew—yoi

never knew his immediate family?

A. What do you mean by his immediate family

Q. These people you have alleged in the com

plaint ?

A. I have a power of attorney from Ole Linge 'i

father and mother.
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Q. Do 3'ou know Nels Peter Linge ?

A. Personally ?

Q. Yes? A. No.

Q. Regina Linge? A. I do not.

Q. You can not state, then, what sort of a person

)le Linge was, with reference to health, or anything

)f that sort?

A. Not from my own personal knowledge, I could

lot.

Cross-examination.

;By Mr. JENNINGS.)

Q. You are an attorney at law in this cit}^ ?

A. Yes, sir.

Q. And regularly enrolled and licensed to prac-

;ice in the District Court for the District of Alaska ?

A. Yes, sir.

Q. I understand you to say that George Taford

3ame to see about this accident?

A. Yes, sir, I said he did.

Q. Did he say he was a relatiye of Ole Linge ?

A. As I remember the conyersation, he told nie

tie was Ole's cousin, and he was going back to the old

country, and he asked me if I would take this case

up for the heirs. He liyed in Nordahlin.

Q. Haye you the power of attorney from Regina

and Nels P. Linge ? A. Yes, sir.
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Mr. COBB.—We object to that—the power of a

torney is the best evidence.

The COUET.—The power of attorney is the be

evidence.

(Mr. JENNINGS.)

Q. Have you got that power of attorney with yc

now?

A. I have not in my possession at this moment,

have it in my office, it is recorded in the Proba

Court.

Mr. COBB.—I move that be stricken, as incor

petent, irrelevant and immaterial.

The COURT.—Everything except that statemei

that he has not it now, in his possession, here; bi

that it is in his office, may be stricken.

(Mr. JENNINGS.)

Q. Mr. Cheney, I will ask you when you lea^

the stand, to go down to your office and get that pow(

of attorney.

The COURT.—That may be stricken.

A. In a short time after that, I received a lett*

from the father and mother, asking my advice.

(Mr. MALONEY.)

Q. We would like to have the letter, when yc

bring the power of attorney.
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^r. MALONEY.)

Q. Mr. Cheney, isn't it a fact that you wrote

)wn to Taford in California, to be taken into the

ise here, and when he came up, in response to a let-

r, he employed Judge Winn, and Judge Winn ap-

?ared in the Commissioners' Court at Douglas City,

jfore Judge Irwinn, and represented the heirs of

le Linge estate—is that true or not?

A. It is not.

Q. Winn didn't appear there? A. No, sir.

Q. Who did appear, did you? A. Where?

Q. Before Judge Jrwinn at Douglas?

A. Nobody ever appeared before Judge Irwinn.

Q. Do you mean to say that Judge Winn didn't?

A. No, he didn 't represent these people.

Q. Do you remember telling me over there, after

lis man came up, when he appeared before tludge

'winn, that you dug up the information yourself,

id when this man got as far as Seattle, somebody

it him on to Winn, and he threw you down—do you

(member any conversation of that kind? That

all, unless you desire to say something, as coun-

il, and as the party in interest in this suit, as admin-

trator. If you wish to say anything about that,

lat I have not asked please state what it is.

A. As I said before, this relative of Ole Linge 's,

ime to my office February, 1904, as near as I can
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remember the date, he asked me to take up this case

;

I knew no more about the ease at that time than any-

body else that lived on Douglas Island; he said to

me that he was going to Yaldahlin, Norway, where

Ole's people lived.

Mr. MALONEY.—I think we shall object to the

statement of what this man knew, as hearsay.

The COURT.—He has stated what the relative

said to him—I don 't know that the fact that he was

going to Valdahlin, Norway, is material.

Mr. JENNINGrS.—I don't think any of it is very

material—the result of the matter was simply this, I

told him I could not take the case up, without some

money, paid down, and he gave me an order on some

men that were working in the Treadwell, that owed

him some money, as he was about to leave, and ad-

vanced that amount for the father of Ole Linge, Neils

Peter Linge, and he went home to the old countr}^ and

talked the matter over with them, I suppose—of

course, I don't give that as testimony.

A. I can explain the matter. You have got your

dates mixed; I never had any such conversation as

that with regard to this case, or regarding Ole Linge.

Q. Who was it?

A. It was Yictor Krook—the uncle of Yictor

Krook, who was at the Mexican, in 1902, and for
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?^hom Shackleford and Winn appeared in the suit

—

[ never had anything to do with that suit in my life.

Q. Who was the man that you said you had dug

ip the inforaiation about?

A. I said I never had any such conversation with

^ou.

Q. Did you ever have any such conversation about

Victor Krook ?

Mr. JENNINGS.—I object as incompetent, irrele-

T'ant and immaterial ; and not proper redirect exam-

nation.

The COURT.—I do not think it is relevant.

;Mr. MALONEY.)
Q. I will ask you if it is not quite a habit with you,

;o dig up cases of this kind ?

Mr. JENNINGS.—If Mr. Cheney wishes to

mswer that question, as a lawyer, and a member of

;his Bar, I do not object to it; otherwise, it is incom-

Detent, it is their own witness ; they put Mr. Cheney

)n the stand on direct examination. We will not ob-

ject to it.

(The stenographer reads question.)

A. No, sir.

Q. Did you not dig up the case of John Artlnir,

it Treadwell?
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Mr. JENNING^S.--^It is incompetent, irrelevant

and immaterial^-but, I say Mr. Cheney and answer

the question if he wants to, as a lawyer,

The COURT.—He told you, Mr. Jennings.

The COURT.—I will tell you, Mr. Jennings, I

don't think the fact that the witness is a member of

the bar, would render a question of that kind, com-

petent.

Mr. JENNINGS.—I know it would not—as I say,

for the purpose of Mr. Cheney's reputation as a law-

yer, his profession, he may want to answer it,

whether it is competent, or not; and, therefore, I

withdraw the objection, if he wants to answer it him-

self. I simply suggest to the Court, that it is taking

up the time of the Court and jury, and it is absolutely

irrelevant matter, purely immaterial.

The COURT.—I think it is immaterial, but I think

for Mr. Jennings' own sake, he should be permitted

to answer, and no objections should be interposed.

A. I will state—Mr. Jennings, for the benefit of

the Court, and also Mr. Maloney, that I will answer

any question of the kind that you ask if you want to

ask it.

(Mr. MALONEY.)

Q. Answer the question
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A. I did not, Mr. Maloney.

Q. Did you appear as attorney in such a case of

record—the case of record, No. 456 it is of record

—

you were the attorney of record?

A. I and Mr. Johnson are attorneys of record in

that case.

Q. Did you dig up the Victor Krook case?

A. I told you I never had anything to do with the

Victor Krook case in my life.

Q. Was he the man you wrote t6, in California?

A. No, sir.

Q. An uncle of one of the people that was killed ?

A. He was an uncle to Victor Krook.

Q. You hunted that man up for the purpose of

bringing the case, didn't you?

A. No, sir.

Q. Didn't you write to him in California?

A. That was Mr. Johnson's cas6, not my case:

Q. You and Mr. Johnson were associated in that

case?

A* We were iii the Werule case, but I did not

have anything to do with the Victor Krook case.

Mr. Johnson came to me in my office, in Douglas,

some time in November, 1902, and asked me to be as-

sociated with him in the Werula case ; but he already

had a contract with Mrs. Werula, and he asked me to
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become associated with him in the case and I was

associated with him in the case.

Q. Mr. Johnson was a school teacher over there,

wasn't he?

A. He was a university graduate.

Q. I ask you, if he was not a school teacher ?

A. He taught school in Treadwell once.

Q. Don't you know that you got Mr. Johnson to

work up the case and you went in with him—isn't

that true ? A. It is true.

Cross-examination.

(By Mr. JENNINGS.)

Q. I understand you to say you are a practicing

lawyer in the city of Juneau ? A. Yes, sir.

Q. You defend persons for crimes, don't you?

A. Yes, sir.

Q. Did you ever defend anybody for the crime

of suing the Treadwell Company—you know that is

a crime, don't you?

A. Well, I did not know it, until Mr. Maloney

commenced to ask questions.

Mr. CHENEY.—I would like to explain, if the

Court please, in regard to this Werula case.

The COURT.—All right.
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(Mr. CHENEY.)
The case was brought, and Mr. Johnson, as I said

was the original attorney in the case ; he took me in

with him; the case was pending here for some time,

until Mr. Cobb and Mr. Maloney settled the ease, un-

known to the Administrator; unknown to me, and

unknown to Mr. Johnson, and got Mrs. Werula out

in the night, and sent her to Findland.

Mr. COBB.—You made the statement here just

then, that Mr. Maloney and Mr. Cobb settled that

case—don't you know that is absolutely false?

A. I know it is true.

Q. How do you know?

A. Because you were in Douglas on the 25th of

May, and went up to Frank Back's house, and took

Mr. Irwinn up there—I got it from his own lips that

you settled it.

Q. You testified to a settlement of the ease—is

that all you know about it ?

A. I mean the settlement with Mrs. Werula.

Q. You said Maloney and Cobb made that settle-

ment with Mrs. Werula—don't you know you had

agreed to pay her fifty ($50.00) dollars a month to

live on, and prevented her from accepting a large

fund that had been raised there for her—that she

asked Mr. MacDonald for money to get out of the
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country, and that was given to her—not as a settle-

ment of the case?

Mr. JENNINOS.—If the Court please, this is the

most unlawyerlike thing I ever saw in Court.

The COURT.—I do not think it is proper, but I

think the witness is quite as much responsible for the

altercation as the counsel.

(Mr. COBB.)

Q. Mr. Cheney, let us take up these matters, one

at a time—^you agreed to pay Mrs. Werula fifty

($50) dollars a month while that suit was pending?

A. I did not.

Q. Didn't you agree to pay her anything?

A. No, sir.

Q. Do you know what boat she left on ?

A. I would not be positive.

Q. You stated a while ago.

A. As to the name of the boat, I would not be

positive.

Q. Did you know at the time?

A. What time?

Q. That she left?

A. I did not know until the next morning.

Q. She was your client ?

A. No, the administrator—whom you got rid of,

ran out of the country, was my client.
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The COURT.—Don't make any such statement.

Mr. CHENEY.—Mr. Cobb is not treating me fair.

The COURT.—I think he is treating you fair.

A. No, sir, in the legal aspect of the case, she is

not my client.

Q. Not in the legal aspect—in what aspect was

she your client?

A. She was not my client.

Q. Didn't you have a contract with her?

A. Mr. Johnson did.

Q. You was in the contract—or was to share it?

A. She was not the plaintiff in the case.

Q. She was in law the beneficiary of what waS' re-

covered, wasn't she?

A. She would be the beneficiary.

Q. You had a contract with her, for a portion of

what she might get, didn't you—you and Mr. John-

son?

A. Prior to the time I was interested in the ease,

I say that Mr. Johnson had made a contract.

Q. When she left here, she concealed the fact of

her departure, she concealed it from you, didn't she?

A. Yes, sir, it was concealed from me—you got

her away without my knowing it.
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(By Mr. JENNINGS.)

Q. Mr. Maloney asked you something about the

John Arthurn case—do you know whatever became

of that case?

A. The case is of record here in this Court, at

this term.

Q. Do you know whether or not, the defendants

in that case, the Alaska Treadwell Gold Mining Com-

pany, paid John Arthurn—or said they paid him

money to settle that case, and get out of the country ?

A. I do not know of my own knowledge—I know

simply this, that in their answer, Messrs. Malony &

Cobb's answer in that case, in behalf of the Tread-

well Company, they allege that the}^ paid him five

hundred ($500.00) dollars.

Q. Since the suit was brought?

A. Yes, sir, since the suit was brought.

Q. Did you ever see John Arthurn since ?

A. Yes, sir, I want to state that my personal

knowledge in the matter is, that Mr. Arthurn told

me he did not settle with the Company, and I so un-

derstand it; but, they, notwithstanding filed an

answer in that case, stating that they paid him five

hundred ($500.00) dollars.

Q. Victor Krook was killed over at Treadwell,

wasn't he?
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A. As I have said, I did not have anything to do

at all with the Victor Krook case—but I understand

that Victor Krook was killed at the Mexican, some-

time in the fall of 1902, at the same time that Mr.

Werule was killed. It was Judge Winn's case, and

Shackelford 's.

Q. Did you know anything about Frank Back

being appointed administrator in the case by Judge

Irwinn, and settling it right there in the court, with

Victor Krook 's uncle sitting right there to protest

against the settlement?

A. Yes, sir, as I said before, in answer to Mr.

Cobb, that my information of the case is, that it was

settled in Mr. Back's house, and afterwards there was

proceedings had by Judge Irwinn and Mr. Back,

when Back came to file his statement and Mr. Winn

and Mr. Shackelford were objecting to the settle-

ment, and Victor Krook, the uncle of the boy, was

there at the time.

(Mr. COBB.)

Q. You say the Victor Krook case was Judge

Winn's case—is that the case in which you told Mr.

Maloney that you had gone to the trouble of digging

it up, and writing to this uncle, and after he got up

here, he threw you down, and turned the case over to

Judge Winn?
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A. I did not state that to Mr. Maloney, no, sir.

Q. Isn't it a fact that you wrote to this uncte in

California, and he came up in response to your letter,

for the purpose of bringing suit, or seeing about

bringing it?

A. Mr. Johnson, I believe, wrote to Mr. Krook

first in California—Victor Krook, the uncle.

Q. Did you know anything about that letter at

the time it was written? A. Yes, sir.

Q. You were working with Mr. Johnson, at that

time? A. In the Werula ease, yes.

Q. Mr. Johnson wrote the letter—did he sign it

himself, or sign the firm name?

A. It was not a firm.

Q. Did you sign both of your names to the letter?

A. I could not sa.y, I believe there was more or

less correspondence.

Q. Did you write anything about it before he

came up ?

A. I don't remember, it is so long ago—it was in

1902—I could not say whether I ever wrote to Mr.

Krook or not.

Q. You stated the attorneys appeared and ob-

jected to that settlement—were you there?

A. I was there, yes, sir—I had business in Com-

missioner's Court that day.
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Q. Mr. Shackelford appeared and objected to the

settlement, you say?

A. That is the way I understood it.

Q. You were there?

A. I was, Ihat is the wa}^ I understood it.

Q. Did Judge Winn appear and object to the

settlement ?

A. They both appeared at different times

—

1

would not say they were both there at one time—I re-

member one time when Mr. Shackelford was there,

and you were there, and I believe Malone.y and Mr.

John Head

—

Q. Who was Mr. Head representing?

A. Well, I suppose he was representing the

Treadwell people.

Q. I don't ask you what you suppose—what do

you know about it?

A. I don't know of my own knowledge.

Q. Don't you know he was representing the ad-

ministrator? A. I don't know.

Q. Why, do you say, then that he was represent-

ing the Treadwell Company?

A. I supposed he was, I didn't know.

Q. I will ask you this question—don't you know

it to be a fact that the settlement was made directly

with Mr. MacDonald, between him and the widow,

some time prior to that, at her solicitation—so that
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she would have money to go on—and that at the tim

you spoke of over there, the attorney of the adminis

trator was called into the Commissioner's Court, an(

this settlement, or agreement for settlement, re

ported, and the Commissioner's approval asked to it

A. You are speaking of the Victor Krook case-

I know it is not a fact, because Victor Krook did no

have any widow.

Q. No, I am speaking of the Werula case.

Mr. JENNINGS.—As a lawyer engaged in th

trial of this case, I want to object to the introducinj

of these extraneous matters. I am going to objec

as incompetent, irrelevant and immaterial, and ;

waste of time; and not in consonance with wha

ought to take place in a court of law.

The COURT.—I think you have reached a poin

now where it is immaterial.

Mr. COBB.—I thoroughly agree with that; th

examination took a very wide range in the exami

nation of this witness; they went way beyond th

original examination of the witness in this particu

lar case. They went into it and I wanted to cross

examine for the purpose of showing that. If the;

make the objection counsel has made, why I canno

insist upon it, that is all.
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The COURT.—I sustain the objection.

ROBERT A. KINZIE, recalled on cross-exami-

lation.

(By Mr. JENNINGS.)

Q. Mr. Kinzie, I just want to see if I thoroughly

jnderstood you—I understood you to say Albion

Bartello, the contractor, was employed by the Alaska

Creadwell Gold Mining Company to sink the shaft

leeper? A. Yes, sir.

Q. Who furnished him with machine drills'?

A. The Treadwell Compan}^

Q. Who furnished him with picks and shovels?

A. The Treadwell Company.

Q. What became of this ore that was left by the

>lasting ?

A. That was hoisted by Bartello.

Q. He had control of the operation of the hoist

hat operates the skip and the sheave wheel and the

sngine and everything?

Mr. COBB.—Objected to as irrelevant and im-

naterial—they charge that to the Treadwell Com-

)any, having control of it, and we admit it in the

)leadings.

The COURT.—I understand the objection; we

lave gone over it.
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(Mr. JENNINGS.)

Q. The ore that was hoisted from the bottom of

the sheave was hoisted to the seven hundred and fifty

foot (750) level, wasn't it?

A. If you ask the question that way, I ^vill have

to answer, no.

Q. I mean, it was sent up in buckets to a seven

hundred and fifty foot level, wasn't it?

A. There was no ore hoisted out of the sheave.

Q. What became of the debris, the dirt and rock

that the drillers, etc., dislodged in the bottom of the

shaft?

A. I see what you mean—it was hoisted to the

seven hundred and fifty foot level.

Q. What became of it there ?

A. It was dumped into the skip.

Q. From there it was taken in the big skip to the

top, wasn't it? A. It was taken to the top.

Defendant rests.

F. J. TAYLOE, recalled by the plaintiff on re-

bate and examined by Mr. Jennings.

Q. You have been sworn, Mr. Taylor?

A. Yes, sir.

Q. Mr. Taylor, while you were a carpenter over

there at the time this wheel was crated, did you know

any carpenter over there by the name of Hamilton ?
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A. I don't remember any such man at all.

Q. Did you know all the carpenters that were

there at the time? A. I think I did.

Q. If there was any such man there, did he ever

assist you in crating this wheel ? A. No, sir.

Q. Mr. Taylor, state whether or not anybodj^

knocked a piece off of that wheel with a sledge ham-

mer, from the time you took it down until the time

you crated it? A. No, sir.

Q. Mr. Taylor, how long have you been a car-

penter? A. About eleven years.

Q. Have you, in your occupation as carpenter,

had occasion to handle heavy timbers, bridge tim-

bers, etc. ? A. Yes, sir.

Q. State whetlier or not you have handled Oregon

fir, heavy sticks of Oregon fir ? A. Yes, sir.

Mr. COBB.—If the Court please, we want at this

time to present a motion to the Court

:

Motion for Verdict for Defendant, and Denial

Thereof.

Now comes the defendant, by its counsel, the evi-

dence being closed and both parties having rested,

and moves the Court to instruct a verdict for the de-

fendant for the following reasons:

1st. The evidence conclusively shows that the

plaintiff has no capacity to maintain this suit for it

appears that Emery Valentine was the duly ap-
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estate of Ole Linge, deceased, at the time of the filing

of the petition of Z. R. Cheney for his removal, that

such appointment was made by the U. S. Com-

missioner and Probate Judge for Douglas Island,

Alaska ; that the pretended order of removal of said

Valentine was made by H. H. Folsom, U. S. Com-

missioner and Probate Judge at Juneau, and at such

time of such pretended removal, said Probate Court

at Juneau had no jurisdiction of the case ; that ap-

pointment of Z. R. Cheney, the plaintiff, as admin-

istrator of the estate of Ole Linge, is void because

said H. H. Folsom had no jurisdiction of the case,

because the letters of administration of Emery Val-

entine had never been revoked and because an ap-

peal was taken and is still pending in this Court

from the pretended order removing the said Val-

entine, and the said H. H. Folsom had no jurisdic-

tion to appoint the said Z. R. Cheney until said ap-

peal had been heard and disposed of.

2d. Because there is no evidence tending to show

that said defendant was guilty of negligence m using

an unsafe or unsuitable cable for hoisting the skip.

3d. Because there is no evidence tending to show

that the defendant was guilty of negligence in fail-

ing to put a reasonably safe and suitable bulkhead

in the shaft bqneath the skip.

4th. The evidence conclusively shows that the

sheave wheel, the breaking of which was the primary
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cause of the accident, was a reasonably safe and

suitable appliance for the purpose for which it was

being used.

5th. The evidence fails to show causal connection

between the alleged defects in the sheave wheel and

the accident which resulted in the death of plain-

tiff's intestate.

6th. The evidence conclusively shows that the

place in which plaintiff's intestate was at work was

as safe as it could reasonably be made, and that de-

fendant discharged its whole duty to the said intes-

tate in that behalf.

The COURT.—The motion for direction of verdict

is denied, and the defendant is allowed an exception.

Whereupon the trial of this case was adjourned

until Saturday, December 23d, 1905, at 9 A. M.

Memorandum Relative to Argument Before the

Jury.

And thereupon the cause was argued by Mr. Z.

R. Cheney, and in the course of his argument he

stated to the jury substantially as follows:

That the defendant, the Alaska Treadwell Gold

Mining Company, was owned by the wealthy Roth-

childs of England, who are gathering the wealth of

this country and sending it abroad, and that if the

jury should return a verdict for the full amount

prayed for, namely, ten thousand dollars, such
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amount would not equal one per cent of the annual

income of the defendant. * ' ''
''

To which argument and statement the defendant,

hj its counsel, objected and excepted, and the Court

thereupon sustained the objection and directed that

no such argument be used, whereupon said counsel

for plaintiff immediately stated to the jury that he

wished to withdraw said remark and requested the

jury not to consider it, and the Court, both at that

time and in its charge, instructed the jury that it

must disregard that and all other remarks of counsel

which were not borne out by the evidence.

Counsel for defendant thereupon declined to ar-

gue the case to the jury.
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amount would not equal on« per cent '0f ./the annual

income of the defendant. * '
**''• ^

To which argument and statement the d^ffendant,

by its counsel, objected and excepted, and the Court

thereupon sustained the objection and directed that

no such argument be used, whereupon said counsel

for plaintiff immediately stated to the jury that he

wished to withdraw said remark and requested the

jury not t6 consider it, and the Court, both at that

time and in its charge, instructed the ju^ry that it

must disregard that and all other remarks of counsel

which were not borne out by the evidence.

Counsel for defendant thereupon declined to ar-

gue the case to the jury.
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amount would not equal one per cent of the annual

ineome of the defendant. * "
'

'

To which argument and statement the defendant,

by its counsel, objected and excepted, and the Court

thereupon sustained the objection and directed that

no such argument be used, whereupon said counsel

for plaintiff immediately stated to the jury that he

wished to withdraw said remark and requested the

jury not to consider it, and the Court, both at that

time and in its charge, instructed the jury that it

must disregard that and all other remarks of counsel

which were not borne out b.y the evidence.

Counsel for defendant thereupon declined to ar-

gue the case to the jury.
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Memorandum Relative to Testimony and Exhibits.

And the above and foregoing testimony, with the

said exhibits referred to therein hereto attached and

made a part hereof, was all the evidence introduced

by the parties respectively on the trial of said cause,

excepting the record evidence relating to the appoint-

ment of the plaintiff as administrator of the estate

of Ole Linge, which is embodied in the bill of excep-

tions in this case on the former writ of error, re-

ported in 148 Federal, 808.

And thereupon and before the jury retired to con-

sider of their verdict, the defendant, in writing,

prayed the Court to instruct the jury as follows

:

Instructions Requested by Defendant and Refused.

There is no evidence in this case which would sup-

port a verdict for the plaintiff and you will therefore

return a verdict for the defendant.

But the Court, in writing, refused said prayer, and

declined to give said instruction.

And thereupon and before the jury retired, the

defendant requested the Court to charge the jury

as follows

:

If you find and believe that the breaking of the

sheave wheel was due to a latent or hidden defect in

the metal of which it was made, such as could not 1x3
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discovered by ordinary care and inspection, then the

defendant is not liable for any injury caused to

plaintiff's intestate by reason of such breaking, and

whether the defendant did or did not use ordinary

care in inspecting it ; for the defendant is not liable

for any and all negligence, but only for such negli-

gence as directly caused the injury complained of.

But the Court, in writing, refused said prayer, and

declined to give said instruction.

Thereupon and before the jury retired, the de-

fendant requested the Court, in writing, to instruct

the jury as follows

:

It is claimed by the defendant that the appliances,

namely, the sheave wheel, hoisting rope, and bulk-

heads, which the plaintiff claims were defective, had

been in use for a considerable period of time in the

Treadwell Mine, and had always been found safe and

adequate for the purposes required of them; that

they were regularly inspected and nothing in the

way of a defect had been found; and if you find

that this is true, then defendant was not guilty of

negligence in continuing the use of machinery and

appliances, shown by actual use for a considerable

time to have been safe; and if the accident was due

to a break in the sheave wheel and that break was

due to some defect which regular and careful in-

spection failed to discover, then the defendant is not

liable.
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But the Court, in \\Titing, refused said prayer,

and declined to give said instruction.

And thereupon and before the jury retired, the

defendant requested the Court, in writing, to instruct

the jury as follows:

It is claimed on the part of the plaintiff that the

sheave wheel mentioned in the complaint and evi-

dence, had a piece broken out of the lip or flange,

by which the rope was held on the wheel, and that

this break contributed to or caused the accident

complained of, and that it was negligence on the

part of the defendant to use such wheel after the

break mentioned; it is claimed on the part of the

defendant that the break mentioned in no manner

weakened or decreased the strength of the wheel that

the flange from which the piece had been broken was

only intended to hold the rope in place upon the

wheel, and that it had been thoroughly repaired so

as to answer that purpose as well as if said piece

had never been broken out ; and you are instructed on

these issues as follows

:

An employee is not required by the law to discard

or throw away a piece of machinery because of a

slight break which may be repaired so as to render

it reasonably safe and serviceable; and the use of

such machinery so repaired is not negligence. So if

you find from the evidence that even though a piece

had been broken off the lip of the flangCj that such
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break had been repaired so as to render the wheel

reasonably safe, as that term has been defined to you

in these instructions, then you cannot find that the

defendant was guilty of negligence in continuing the

use of the wheel.

And unless you find from a preponderance of the

evidence that said break in the lip of the flange of

the wheel did lessen its strength or otherwise make

it a dangerous appliance after it was repaired, and

that the defendant knew or by the use of ordinary

care could have known of such danger, then you can-

not find the defendant guilty of negligence in that

respect.

But the Court, in writing, refused said prayer, and

declined to give said instruction.

And thereupon and before the jury retired the

defendant, in writing, requested the Court to in-

struct the jury as follows:

It is claimed by the defendant that the appliance,

namely, the sheave wheel, which the plaintiffs claim

was defective, had been in use for a considerable

period of time in the Treadwell Mine, and had al-

ways been found safe and adequate to the purposes

required of it; that it was regularly inspected and

nothing in the way of a defect had been found ; and if

you find that this is true, then you are instructed

that the defendant was not guilty of negligence in

continuing the use of a wheel, shown by actual use
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for a considerable time to have been safe; and if the

accident was due to a break in the sheave wheel and

that break was due to some defect which regular and

careful inspection failed to discover, then the de-

fendant is not liable.

But the Court, in writing, refused said prayer, and

declined to give said instruction.

Memorandum Relative to Requests of Defendant for

Instructions, Exceptions Thereto, Rule of Court,

etc.

The written requests of defendant for instructions

to the jury, as they appear in the files of the court,

contain only the written refusal of the Court to give

certain instructions. No exception appears thereon

and there is no record of an exception having been

taken of such refusal to charge. There is no rule of

court upon this subject, but it has not been the prac-

tice of the Court to require counsel to note their ex-

ception upon an instruction requested but refused.

The practice in this court in such cases has al-

ways been for the court to note upon the requests for

instructions either ''refused" or ''charged"; and file

such request so marked as a memorandum. In this

case counsel for plaintiff object to the allowance of a

formal exception to each of the instructions re-

quested and refused. The Court has no independ-

ent recollection of the matter, and therefore has de-

clined to state in the bill that the refusal of the re-
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quested instructions Avas excepted to, but incorpor-

ates them in the bill with this explanation.

And thereupon the Court instructed the jury as

follows, to wit:

Instructions of the Court to Jury.

G-entlemen of the Jury : This is an action brought by

Z. R. Cheney, as administrator of the estate of one,

Ole Linge, deceased, against the defendant herein to

recover damages in the sum of Ten Thousand Dol-

lars for the death of said Linge, which plaintiff al-

leges to have been the result of lan accident caused

by the negligence of the defendant. This accident

occurred on the early morning of the 5th of August,

1903, in the shaft of the Treadwell Mine at Tread

-

well, Alaskia, which is owned and operated by this

defendant.

I.

The Court charges you that as a matter of law said

plaintiff has shown that he is the duly appointed,

qualified and acting administrator of the estate of

said Ole Linge, and as such he has full capacity to

sue herein for the benefit of said estate.

II.

You are instructed that the plaintiff is not re-

quired to prove his case beyond a reasonable doubt,

as in criminal cases, but only by a preponderance of

evidence, A preponderance of evidence in a case is
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not alone determined by the number of witnesses

testifying to a particular fact or set of facts. In de-

termining upon which side the preponderance of evi-

dence is, you should take into consideration the op-

portunities of the several witnesses for seeing or

knowing the things about which they testify, their

conduct and demeanor while testifying, their inter-

est or lack of interest, if any, in the result of the suit,

the probability or improbability of the truth of their

several statements, in view of all other evidence,

facts and circumstances proved in the trial, and from

all these circumstances, determine upon which side is

the weight or preponderance of evidence.

III.

You are the judges of the credibility of the wit-

nesses and the weight to be attached to their testi-

mony. You will observe their demeanor on the

stand, their fairness or lack of fairness, their candor

or lack of candor, their interest or lack of interest in

the result of the litigation, their means and oppor-

tunity of knomng the things whereof they testify

and their disposition to tell the truth concerning the

same. You are not bound to find in conformity of

the declaration of any number of witnesses as

against a less mmiber or as against a presumption

or other evidence satisfying your mind. Evidence

is to be estimated not only by its own intrinsic

weight, but also according to the evidence which it
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is in tlie power of one side to produce and the other

to contradict. If you find from the evidence that

any witness has willfully sworn falsely as to any

material matter in this controversy, you are at lib-

erty to disregard his testimony as to the particular

fact to which he has willfully and falsely testified or

you may disregard his entire testimony. You are

to arrive at your verdict from all the facts and cir-

cumstances proven in the case as to whom you will

believe.

IV.

You are instructed that it was the duty of the de-

fendant with reference to the machinery and appli-

ances claimed by the plaintiff to have been defective,

viz., the sheave wheel, to furnish those of ordinary

character and reasonable safety, and the former is

the test of the latter. Reasonable safety means safe

according to the uses, habits and ordinary risks of

the business. Absolute safety is unattainable, and

employers are not insurers. They are liable for the

consequences, not of danger, but of negligence, and

the test of negligence in machinery and appliances is

that defendant had followed the ordinary usage of

the business in which he was engaged with relation

to such machinery and appliances. The defendant

cannot be held to a higher degree of care and skill

than a fair average of the mining business of the

kind in which it is engaged, and the standard of due
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care is the conduct of the average prudent man in

that business. The test is not whether a greater de-

gree of care might have prevented the accident, but

whether the defendant exercised the average degree

of care that is exercised in the mining world in work

of that character.

V.

The evidence discloses that the accident com-

plained of in this case was caused by the breaking

of the sheave wheel, but before the plaintiff can re-

cover, he must show that the sheave wheel broke be-

cause of some negligent act or omission of the de-

fendant, which plaintiff claims to have been the use

of a defective sheave wheel by the defendant. It is

for you to find from the evidence whether or not the

sheave wheel was defective or unfit, and if you find

it was not defective or unfit and that the evidence

leaves the cause of the accident unexplained, then

plaintiff has failed to make out his case and your

verdict should be for the defendant.

VI.

If a person comes upon the premises of another on

lawful business by its invitation, express or implied,

he is bound to have knowledge of, and he assumes

the risk of, any and all dangers which are known to

him or which are obvious and of those which a reas-

onably prudent man should anticipate, but he does

jiot assume the risk and he is not chargeable with
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notice of those clangers which are not obvious or

which are unknown to him and which he had no

reason, as an ordinarily prudent man, to anticipate.

VII.

I charge you that all persons who may come upon

another's premises and be there engaged in perform-

ing work or labor at the instance of and in the inter-

est and for the benefit of the controller of said prem-

ises, is, in the eyes of the law, lawfully upon said

premises and is there by the invitation of said con-

troller, whether he be employed directly by said con-

troller or by some person with whom said controller

may have contracted to do said work; unless, of

course, said controller has forbidden said person to

come upon said premises.

vni.

If the controller of the premises be conducting

thereon independent operations with which the per-

son so coming on said premises as aforesaid had no

connection and nothing to do, said controller must

take ordinary care that the machinery and appli-

ances by means of which said operations are con-

ducted, contain no defect which renders those oper-

ations, or the premises where the same are con-

ducted, unsafe and dangerous to the said other

party, under the circumstances of the particular

case; and in such case, if said machinery or appli-

ances do contain such defect, or are unfit under the
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circumstances, and said controller or operator knew

of said defect or unfitness and of the danger conse-

quent thereon, or by the exercise of common care,

prudence and inspection ought to have known of it,

and if said party did not know of it and had no rea-

son, as an ordinarily prudent man, to look for or an-

ticipate the same ; and if the said defect be the prox-

imate cause of the death of said other person, then

the person so conducting said operation will be lia-

ble in damages.

IX.

The duty of which I have spoken is a personal

duty owed by the person conducting said operations,

and he could not delegate that duty to any servant

or agent so as to absolve himself from liability, for,

in this regard, the negligence of such servant or agent

would be the negligence of the master. And, if the

servant or agent conducting said operations for, and

at the instance of, the master have knowledge of

such defect, or ought to have had knowledge of it,

then the master is chargeable with such knowledge

or opportunity of knowledge.

X.

The term "ordinary care" is a relative one. Wliat

is or is not ordinary care depends upon the circum-

stances of each particular case; what is ordinary

care under some circumstances might not be ordi-

nary care under other circumstances.



452 Alaska-Treadwell Gold Mining Company

The care which a person conducting operations, as

aforesaid, is required by the law to take in regard

to the person so employed in such a case as I have

mentioned is "that degree of care, of watchfulness

and precaution as is fairly proportioned to the dan-

ger to be avoided, judged by the standard of com-

mon prudence and experience. It is that degree of

care which persons of ordinary prudence accustomed

to deal with the matter in hand are wont to use and

employ under the same or similar circumstances,

having due regard to the rights of others and the

objects to be accomplished."

XI.

If the controller of the premises or the persons

conducting operations as aforesaid does not exercise

ordinary care, as I have defined the term to you, he is

said to be negligent.

Negligence, in any given case, is the absence of that

degree of care which a reasonably prudent man would

exercise under the circumstances.

If, in any case, negligence as I have defined the

term to you be proven, and if it be further proven

that said negligence is the proximate cause of the in-

quiry, then the persons guilty of such negligence is

liable to an action for said injury.

If an injury be the nature and probable conse-

quence of negligence, and if it might or ought to have
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)een foreseen by a reasonably prudent man as likely

mder the cireumstanc^es to flow from the acts or

missions constituting the negligence, then the neg-

igence is the proximate cause of the injury, and is

Lctionable.

In determining whether or not one act is the prox-

mate cause of another you are at liberty to use your

;ommon experience and observation.

You are the sole judges as to whether or not there

v^as negligence on the part of the defendant, its ser-

vants or agents, and as to whether or not that negli-

gence, if you find there w^as negligence, was the prox-

mate cause of the injury complained of.

XII.

If your verdict be in favor of plaintiff, you must

ind to how much damages he is entitled. In deter-

nining this question you will inquire what was the

jrobable pecuniary value of the life of the deceased,

^ou will allow such sum as in your judgment repre-

ents the loss to his estate in dollars and cents. You

:annot allow anything as a solace to the feelings of

he relatives of the deceased or for their anguish or

'or his sufferings. In any event, you cannot allow

nore than ten thousand dollars. In determining the

;um to be allowed, if any, you are to take the evi-

lence in the case, using your best judgment and dis-

•retion. In arriving at the amount to be allowed, if
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any, you are to take into consideration what the net

earnings of the deceased in his business would prob-

ably have been during the residue of his natural life,

the age of the deceased at the time of his death, the

probability of the extent of his life, his personal hab-

its, disposition' and capacity to labor and to make

and save money, so far as these things may have been

shown to you by the evidence.

XIII.

The burden is upon the plaintiff to prove the neg-

ligence of the defendant as charged in the complaint

by a preponderance of the evidence, and imless he has

done so, your verdict must be for the defendant.

You are further instructed that the fact that an

accident happened in which Ole Linge lost his life

affords not the slightest proof or presumption of neg-

ligence. And before the plaintiff can recover in this

action, he must go further, and show not only that

Ole Linge lost his life in the accident, as set out in the

complaint, but that the accident was caused directly

by the negligence of the defendant in the manner

stated in the complaint. And that negligence must

be established by proof independently of the fact of

the accident itself.

XIV.

You are further instructed that the degree of care

required by law of the defendant with respect to the
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iieave wheel mentioned in the pleadings and evidence

3 only ordinary care ; that is, such care in providing

suitable sheave reasonably safe, and keeping it in

reasonable state of repair, so as to make it reason-

bly safe for employees working with or about it.

Ordinary care means such care as an ordinary pru-

ent man would use under like circumstances.

XV.

A defendant is not liable for accidents and injuries

aused by latent or hidden defects in machinery or

,ppliances, such as could not be discovered by the

ise of ordinary care and inspection. And if the

iheave wheel was bought by the defendant from a

'eliable manufacturer, and defendant exercised ordi-

lary care in seeing that the same was, and remained,

n good repair, then the defendant discharged its

vhole duty to the plaintiff's intestate in respect there-

to. And if you find that the breaking of the wheel

was due to a latent or hidden defect in the metal

composing it, such as could not be discovered by the

use of ordinary care and inspection, then the defend-

ant is not liable for any injury to the ]>laintiff 's in-

testate caused by such breaking.

XVI.

The defendant was not the insurer of the safety

of Ole Linge, in the place where he was killed. Its
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whole duty towards him, under the law, was dis-

charged by the exercise of ordinary care, as ex-

plained to you in these instructions ; and if you find

that the accident was not caused by the want of ordi-

nary care on the part of the defendant, then your

verdict must be for the defendant.

XVII.

In the course of emplojTnent, which from the na-

ture is dangerous, like mining, such as Ole Linge

was engaged in at the time of his death, there are

certain risks which the employee assumes. He as-

sumes the risks of dangers which he has as good an

opportunity of seeing and appreciating as his em-

ployer has. The employee assumes the risk of all

dangers which are inherent in the business he is em-

ployed in. By this is meant dangers connected with

the business which the employer cannot foresee and

avoid by the use of ordinary care.

XVIII.

In considering the question whether the defendant

exercised ordinary care in providing for the safety

of plaintiff's intestate, you are instructed that you

must take into consideration all the facts and circum-

stances in evidence bearing upon that question, such

as the fact that a reasonably sufficient bulkhead was

constructed in the shaft, that a reasonably sufficient

cable was provided for hoisting the skip, and the
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probability or improbability that the breaking of

the sheave wheel would result in the breaking also of

:he cable and bulkhead, so as to allow the skip to

Pall to the bottom of the shaft. If, upon a consider-

ition of the whole situation, you find that the defend-

mt, in providing for the safety of the men at the

bottom of the shaft exercised as great a degree of

;are as would be taken by the average man of average

prudence under similar circumstances, then your

verdict must be for the defendant. If, on the other

land, you do not so find, your verdict must be for

:he plaintiff.

XX.

Gentlemen of the jury, the law imposed three du-

:ies upon the defendant as respects the sheave wheel

nentioned in the pleadings, viz

:

1st. To exercise ordinary care in providing a rea-

sonably safe wheel in the first instance.

2d. To exercise ordinary care in having it in-

spected.

3d. To keep it in reasonably safe repair.

And you are instructed thereon, as follows: The

mdisputed evidence shows that defendant has per-

formed its duty under the law as here charged to

;he plaintiff's intestate in providing a reasonably

iafe wheel in the first instance and in the inspection

Iiereof. * * * It is for you to determine from the
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evidence in the case, whether or not defendant was

guilty of negligence in continuing to use a wheel thai

had been repaired.

XXI.

The jury are instructed that it is not proper foi

counsel in the argument of a case or at any time dur

ing the trial to state any matter or things bearing

upon the questions of fact, and claimed to be withii

his own knowledge, or which may have been statec

to him by others, not witnesses in this case.

And you are further instructed to disregard al

such statements, if any have been made, and to make

up your verdict upon the evidence actually given ir

this case, without placing smy reliance upon, or giv-

ing any credit to, any statements of counsel not sup-

ported by the evidence introduced.

In determining any of the questions of fact pre-

sented in this case you should be governed solely b)

the evidence introduced before you.

XXII.

I charge you that, while the plaintiff is requirec

to prove the negligence of the defendant, it is noi

necessary that he prove it by direct evidence. Cir-

cumstantial evidence may be sufficient. It is for yoi;

to say whether negligence ought to be inferred fron

the facts and circumstances proven in this case, ii

any.
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But, ill determining a fact from circumstantial

evidence, all the facts constituting the circumstances

from which the fact is deduced must be established

by a preponderance of the evidence, and must be

consistent with each other, with the fact to be proved,

and with the other undisputed facts in the case.

ZXIII.

In this case, it is claimed by the plaintilf, that the

sheave wheel which was broken at the time of the

accident was a cast iron sheave wheel. It is claimed,

on the other hand, by the defendants that such wheel

was a cast steel wheel, ^ow, if you find and believe

from the evidence that the wheel in question was a

cast steel wheel, then you will disregard the evidence

of the witnesses Helfele and Thomas, tending to

show that the way in which the wheel was repaired

was improper because such evidence was based upon

the hypothesis that the wheel was cast iron, and has

Qo application to the wheel, if it was cast steel.

XXIV.

In this case, it is admitted by the plaintiff that

the sheave wheel which was broken on the occasion

3f the accident in the Treadwell shaft, on or about

A^ugust 5th, 1903, was a safe and suitable wheel at

the time it was put up, but that it became unsafe

and unsuitable by reason of the fact that a piece

liad been broken from the flange of the wheel and
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repaired in the manner stated in the evidence; and

you are instructed thereon as follows

:

If the wheel, as repaired, was a reasonably safe

and suitable appliance for hoisting the loads being

put upon the skip—that is such an appliance as a

man of ordinary prudence would use in the conduct

of his own business, imder the same or similar cir-

cumstances, then the defendant was not guilty of

negligence, in so using said wheel, and you will find

for the defendant.

You are further instructed that if the accident in

which Ole Linge lost his life was not caused by any

defect due to improper repairing of the wheel, even

though you believe, such wheel was improperly re-

paired, but was due to some other cause, not shown

in the evidence, and not explained, then your verdict

must be for the defendant. For, before the plain-

tiff can recover, he must not only prove that the de-

fendant was negligent in using a sheave wheel im-

properly repaired, but must also prove that that

negligence caused the accident that resulted in the

death of this intestate.

XXV.

One of the issues in this case for you to determine

is whether the accident which resulted in the death

of Ole Linge was caused by the use by the defendant

of a sheave wheel that had been repaired. In de-

termining this issue, as well as every other issue, it
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is your duty to haniiouize the testimony of the wit-

nesses if you can do so. It is claimed by the plain-

tiff, that the break in the wheel, which resulted in

the fatal accident, was through or across the repaired

portion of the wheel ; it is claimed, on the other hand,

by the defendant that the break resulting in the fatal

accident was through a portion of the wheel that had

never been broken or repaired ; and you have heard

the testimony of the witnesses for the respective

parties, on that question. Now, it is your duty in

determining the question, imless you believe a wit-

ness had willfully testified falsely, to proceed upon

the theory that all the witnesses are telling the truth

to the best of their knowledge, and harmonize the en-

tire evidence on the question, if you can, in arriving

at the truth.

XXVI.

You are instructed that it is admitted in the plead-

ings that Ole Linge, the deceased, was engaged in

the work of sinking the shaft, and had nothing what-

soever to do with the hoisting of the ore, or with the

selection, supervision, management, control or oper-

ation of the cable, skip, wheel, machinery or appli-

ances.

XXVII.

The serv^ant assmnes the risk of danger which is

incident to the business of the master, but not of the
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master's negligence; that is to say, all the risks

which an emplojTuent involves after the master has

done everything which the law requires him to do

for the purpose of securing the safety of the ser-

vants are assumed by the servants.

XXVIII.

You are instructed that the testimony of the wit-

nesses, Knute Hansen, George B. Pillsbury, Bernard

F. Hefele and John B. Thomas, introduced in the

form of depositions, is to be received by you and con-

sidered under the same rules and subjected to the

same tests as the testimony of the witnesses appear-

ing before you personally. You are not to consider

the testimony of William H. Hooper, whose deposi-

tion was excluded.

XXIX.

You are not to allow the evidence, if there is any

before you, tending to show that Nels Peter Linge

was the father of Ole Linge, to affect you in the least

in arriving at your verdict. Whether Ole Linge had

a father or mother has no bearing upon any issue

in this case, and should not be taken into consid-

eration by you. This action is for the benefit of Ole

Linge 's estate, and the father and mother, even if

there be any, are not parties to it.

You are instructed that sec. 353 of the Alaskan

Code of Civil Procedure provides as follows

:
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''When the death of a person is caused by the

wrongful act or omission of another, the personal

representatives of the former may maintain an ac-

tion therefore against the latter, if the former might

have maintained an action, had he lived, against the

latter for an injury done by the same act or omission.

Such action shall be commenced within two years

after the death, and the damages therein shall not

exceed ten thousand dollars, and the amount recov-

ered, if any, shall be exclusively for the benefit of

the decedent's husband, wife or children, him or her

surviving; and when any sum is collected, it must

be distributed by the plaintiff as if it were unbe-

queathed assets left in his hands, after payment of

all debts and expenses of administration, and when

he or she leaves no husband, wife or children, him

or her surviving, the amount recovered shall be ad-

ministered as other personal property of the de-

ceased person; but the plaintiff may deduct there-

from the expenses of the action, to be allowed by the

proper court upon notice, to be given in such man-

ner and to such persons as the Court deems proper."

The jury having returned a verdict for ten thousand

dollars in favor of plaintiff and against the defend-

ant, the defendant, within proper time, filed herein

a motion in arrest of judgment and also a motion for

a new trial, which said motions were as follows, to

wit:
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No. 410.

"Z. R. CHENEY, as Administrator of the Estate of

OLE LINGE, Deceased,

Plaintiff,

vs.

ALASKA-TREADWELL GOLD MINING CO. (a

Corporation),

Defendant.

Motion in Arrest of Judgment.

Now conies the defendant, by its attorneys, and

moves the Court to arrest the judgment herein, and

for cause shows

:

That it conclusively appears from the evidence

herein, that the plaintiff, Z. R. Cheney has no capa-

city to maintain this suit, in that he is not the dul.y

appointed, qualified acting administrator of the es-

tate of Ole Linge, deceased; for that, the evidence

shows conclusively that the pretended appointment

of Z. R. Cheney, as administrator, aforesaid, was

made by H. H. Folsom, U. S. Commissioner and Pro-

bate Judge, at Juneau, in the month of March, 1905

;

that on August 24th 1903, the Probate Court for

Douglas Island, Alaska, having full jurisdiction so

to do, appointed one Emery Valentine, as such admin-
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strator, and that the said Probate Court at Juneau,

lever acquired jurisdiction of said probate proceed-

ng; that the pretended appointment of said Z. R.

Cheney, was void.

It further appears that the jjretended order made

>y the said H. H. Folsom, pretending to remove the

aid Valentine as such administrator, had been ap-

)ealed from, and the appeal is still pending, and the

aid order was thereby suspended and the pretended

ppointment of the said Cheney is therefore void;

,nd it further appears that the letters of administra-

ion of said Valentine have never been revoked.

MALONY & COBB,

Attorneys for Defendants."

No. 410.

Z. R. CHENEY, as Administrator of the Estate of

OLE LINGE, Deceased,

Plaintiff,

vs.

LLASKA-TREADWELL GOLD MINING CO. (a

Corporation),

Defendant.

Motion for New Trial.

Now comes the defendant, by its attorneys, and

Qoves the Court to set aside the verdict of the jury
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herein, and grant a new trial, hereof, for the follow

ing reasons, to wit:

1st. Because the Court erred in denying the mo
tion of the defendant to instruct the jury to return ,

verdict for the defendant.

2d, Because the Court erred in instructing th

jury that Z. R. Cheney, was the duly appointed, qua]

ified, administrator of the Estate of Ole Linge, de

ceased, and had full capacity to maintain in this suii

3d. The verdict of the jury is excessive in amoum

and was manifestly rendered under the influence o

passion and prejudice.

4th. The verdict of the jury is manifestly base^

upon, and vitiated by the argument of counsel for th

plaintiff, to the effect that defendant company wa

owned by the Rothschilds, of England, and that th

full amount prayed for would not amount to one pe

cent of its annual income, and other extraneous mal

ters of a similar nature.

MALONY & COBB,

Attorneys for Defendant."

Order Denying Motion for New Trial, Motion fc

Judgment on Verdict, Granting Motion in Ai

rest of Judgment and Dismissing Action.

Said motions came on for hearing together an

were argued by counsel; and thereupon after du

consideration, plaintiff having announced that h

had no further evidence to offer upon the questio:
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f his capacity to sue, the Court made and entered the

ollowing order

:

''Whereas, this matter came on to be heard upon

efendant's motion for a new trial and upon its mo-

iori in arrest of judgment, which motions were filed

lid argued at one and the same time, and

Whereas, it appearing to the Court that defend-

nt's motion for a new trial was made upon four

:rounds, to wit

:

1st. Because the Court erred in denying the mo-

ion of the defendant to instruct the jury to return

, verdict for the defendant.

2d. Because the Court erred in instructing the

ury that Z. R. Cheney, was the duly appointed, qual-

fied administrator of the estate of Ole Linge, de-

eased, and had full capacity to maintain this suit.

3d. The verdict of the jury is excessive in amount,

md was manifestly rendered under the influence of

)assion and prejudice.

4th. The verdict of the jury is manifestly based

ipon and vitiated by the argument of counsel for the

)laintiff, to the effect that defendant company was

wned by the Rothschilds of England, and that the

'ull amount prayed for would not amount to one per

:ent of its annual income, and other extraneous mat-

ers of a similar nature.

And whereas, in the opinion of tlie Court, neither

lie said first, third nor fourth grounds as set forth

ire sufficient as a basis for a new trial, and.
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Whereas, in the opinion of the Court, the second

ground is also^sufficient as the basis for a new trial,

for the reason that, while it appears to the Court that

plaintiff has no capacity to bring or prosecute this

action, plaintiff has stated in open court that he has

no further evidence to offer upon the question of his

capacity to sue, and in view of these facts, it appear-

ing that a new trial granted upon this ground would

involve endless expense to the parties hereto and use-

lessly occupy the time of the Court, and in all things

would be futile and without avail to finally determine

the issues in this action, and,

Whereas, it further appearing to the Court thai

the defendant has well taken the grounds set forth in

his motion in arrest of judgment, to wit, that plain-

tiff is without capacity to bring this action for the

reason, that

First, that H. H. Folsom, the U. S. Commissionei

and Ex-officio Probate Judge of the Juneau Precinct,

under whose order Emery Valentine was removed a£

administrator of the estate of Ole Linge, deceased,

and this plaintiff was appointed as such administra-

tor, was without jurisdiction in the matter; and,

Second, that even had such Commissioner and Ex-

ofificio Probate Judge been vested with such jurisdic-

tion, he failed to create a vacancy in said administra-

tion when he attempted to remove the said Valentine,
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1 that the order did not in terms revoke the letters

lerefore issued to the said Valentine ; and,

Whereas, plaintiff in open court moves for judg-

lent on the verdict herein.

Now, therefore, it is ordered that defendant's mo-

on for a new trial be, and it hereby is, denied, to

hich order defendant excepts and such exception is

[lowed.

It is further ordered that plaintiff's motion for

idgment on the verdict be, and it is hereby denied,

) which order plaintiff excepts, and such exception

allowed, and.

It is further ordered that defendant's motion in

[•rest of judgment be, and it hereby is granted, to

hich order plaintiff excepts, and such exception is

[lowed, and.

It is further ordered that this action be, and it

sreby is dismissed.

Done in open court this 12th day of March, 1906.

ROYAL A. GUNNISON,

District Judge."

[emorandum Relative to Plaintiff's Objections to

Settlement and Certification of Bill of Excep-

tions, etc.

Be it further remembered that at the time set for

le consideration of this bill of exceptions the plain-

ff objected to its settlement and certification, for
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the reason that same was not settled or filed before

the adjournment of the term of the court at which

the trial of the cause was had and the motion for a

new trial denied, and for the further reason, as he

alleged, that in view of the said mandate of the said

Circuit Court, neither this court, nor the Judge

thereof, has any jurisdiction to settle a bill of excep-

tions except as to matters and things occurring aftei

the filing of said mandate.

The Court overruled said objection, among othei

things, for the reason that at the time of the settle-

ment of the bill of exceptions for the plaintiff, upon

the ruling of the Court dismissing the cause for want

of the capacity of plaintiff to sue, the defendant

moved the Court to amend said bill by adding thereto

and incorporating therein the entire evidence upon

the trial and th>e rulings of the Court thereon, and

the plaintiff, by his counsel, and in person, resisted

said motion. The Court denied the motion and de-

clined to amend the bill in that respect, on the ground

as urged by plaintiff's counsel, that if said judgment

of dismissal should be reversed, the defendant would,

then, have the right to settle a bill of exceptions and

sue out a writ of error from a judgment against it.

The grounds urged by counsel were but expressions

of the law and were in no sense a stipulation.

And to the Court's ruling in overruling said objec-

tion, plaintiff duly excepted.
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Memorandum Relative to Bill of Exceptions, etc.

Be it further remembered that the foregoing cause

^as tried at the December, nineteen hundred and

ve term of this court; and that on the 12th day of

[arch, nineteen hundred and six, this Court did

lake and enter herein its order overruling said mo-

on for a new trial and sustaining said motion in

rrest of judgment, and on the 15th day of March,

ineteen hundred and six did render and enter judg-

lent herein dismissing said cause ; that said term of

Durt was finally adjourned on the 30th day of April,

ineteen hundred and six, without any bill of excep-

ons herein having been filed or settled save and ex-

spt the bill of exceptions proposed by plaintiff on

le question of his capacity to sue and without any

xtension of the time wherein to file or settle a bill

f exceptions, having been made

;

Be it further remembered that the mandate of the

r. S. Circuit Court of Appeals for the Ninth Cir-

ait, on the said writ of error heretofore sued out

erein by the plaintiff, was filed in this court on the

4tli day of May, 1907, and that on the same day this

!ourt entered judgment in accordance with said

landate.

Be it further remembered that said judgment on

lid mandate was rendered and entered at the present

3rm of court and this bill of exceptions was filed and

ettled during the term at which said judgment on

landate was rendered and entered.
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The order and judgment of dismissal having been

reversed in the said United States Circuit Court of

Appeals for the Ninth Circuit with instructions to

enter a judgment upon the said verdict, judgment

was accordingly entered.

Judge's Certificate to Bill of Exceptions.

And now because the above and foregoing matters

do not appear of record herein I, Royal A. Gunni-

son, Judge of the District Court for Alaska, Divi-

sion No. 1, before whom said cause w^as tried, do

herebj^ certify that the above and foregoing bill of

exceptions containing the entire evidence in the case

and the entire charge of the Court to the jury, is

correct in all respects and is hereby approved, al-

lowed and settled and made a part of the record

herein.

Dated this 18th day of September, 1907, and dur-

ing the term at which the judgment herein was ren-

dered and entered.

ROYAL A. GUNNISON,
Judge.

[Endorsement] : No. 410. In the District Court

for Alaska, Division No. 1, at Juneau. Z. R.

Cheney, as Admr. of the Estate of Ole Linge, Deed.,

Plff., vs. Alaska-Treadwell Gold Mining Co., Deft.

Bill of Exceptions. Filed Sep. 17, 1907. C. C.

Page, Clerk. By A. W. Fox, Deputy.
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n the District Court for Alaska, Division No. 1,

at Juneau.

No. 410-A.

i. R. CHENEY, as Administrator of the Estate of

OLE LINGE, Deceased,

Plaintiff,

vs.

LASKA-TREADWELL GOLD MINING CO. (a

Corporation),

Defendant.

Assignment of Errors.

Now comes the Alaska-Treadwell Gold Mining

3mpany, the defendant above-named, by its attor-

lys, and assigns the following errors committed by

e Court in the trial of said cause and in the rendi-

)n of the judgment therein upon which it will rely

the Appellate Court:

I.

The Court erred in permitting the plaintiff to

id in evidence to the jury, over the oljjections of

; defendant, the deposition of Knute Hansen, be-

ise, as shown by the record and the objections of

I defendant, no sufficient foundation was laid for

: introduction of the testimony of said witness by
)osition instead of calling the witness in person.
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II.

The Court erred in admitting in evidence to the

jury, over the objections of the defendant, the pur-

ported drawing of the sheave wheel made by the wit-

ness, F. J. Taylor, such drawing being introduced in

evidence as Plaintiff's Exhibit No. 9.

III.

The Court erred in permitting the plaintiff to in-

troduce in evidence to the jury the drawing of the

Treadwell shaft and shaft-house introduced in evi-

dence as Plaintiff's Exhibit No. 10.

IV.

The Court erred in permitting the plaintiff to in-

troduce in evidence to the jury the drawing made

by the witness, F. J. Taylor, of the purported draw-

ing of the main shaft of the Treadwell mine, whict

drawing was introduced in evidence as Plaintiff's

Exhibit No. 11.

V.

The Court erred in admitting in evidence the pur-

ported drawing of the broken sheave wheel made b}

the witness, F. J. Taylor, which said drawing was

introduced in evidence over defendant's objection, as

Plaintiff's Exhibit No. 13.

VI.

The Court erred in permitting the plaintiff to in

troduce in evidence before the jury the testimony Oj
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he witness, W. C. Angell, to the effect that if a sheave

vheel six feet in diameter, which is hoisting a weight

)f, say, ten thousand pounds, out of a vertical shaft

)f a mine, breaks—if a piece breaks out of the flange

welve or fourteen inches long, and two or three

nches deep, and if that break extends below the top

)f the cable, that he, the witness, would throw such

vheel away ; that such wheel ought not to be repaired

mless there is nothing else to put in its place ; that if

t should be repaired at all it would be a pretty hard

luestion to answer as to how it should be repaired,

)ecause it is an awfully hard thing to repair a wheel

)f this kind and bring it back to its original strength

;

;hat the way the witness would repair it would be to

lave a piece of boiler or sheet steel extend under-

leath the frame, around on both sides, clear around

he circumference of the wheel, and rivet it.

The admission of such testimony was erroneous,

'or the reasons stated in the objection thereto; the

vitness was not qualified by express knowledge of

he particular matter inquired about to give an opin-

)n thereon.

VII.

The Court erred in overruling and denying the

notion of the defendant made at the conclusion of the

vhole evidence praying the Court to direct the jury

G return a verdict for the defendant.



476 Alasha-Treadwell Gold Mining Company

VIII.

The Court erred in refusing the prayer of the

defendant to instruct the jury as follows

:

There is no evidence in this case which would sup-

port a verdict for the plaintiff and you will therefore

return a verdict for the defendant.

IX.

The Court erred in refusing the prayer of the de-

fendant to instruct the jury as follows:

If you find and believe that the breaking of the

sheave wheel was due to a latent or hidden defect in

the metal of which it was made, such as could not be

discovered by ordinary care and inspection, then the

defendant is not liable for any injury caused to

plaintiff's intestate by reason of such breaking,

whether the defendant did or did not use ordinary

care in inspecting it; for the defendant is not liable

for any and all negligence, but only for such negli-

gence as directly causes the injury complained.

X.

The Court erred in refusing the prayer of the de-

fendant to instruct the jury as follows

:

It is claimed by the defendant that appliances,

namely the sheave wheel, hoisting rope, and bulk-

heads, which the plaintiff claims were defective, had

been in use for a considerable period of time in the

Treadwell Mine, and had always been found safe and
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idequate for the purposes required of them; that

;hey were regularly inspected and nothing in the way

)f a defect had been found ; defendant was not guilty

)f negligence in continuing the use of machinery and

ippliances, shown by actual use for a considerable

ime to have been safe ; and if the accident was due

a break in the sheave wheel and that break was

lue to some defect which regular and careful inspec-

iion failed to discover, then the defendant is not lia-

)le.

XI.

The Court erred in refusing the prayer of the de-

fendant to instruct the jury as follows

:

It is claimed on the part of the plaintiff, that the

iheave wheel, mentioned in the complaint and evi-

lence, had a piece broken out of the lip or flange, by

vhich the rope was held on the wheel, and that this

)reak contributed to or caused the accident com-

:)lained of, and that it was negligence on the part of

he defendant to use such wheel after the break men-

ioned; it is claimed on the part of the defendant

hat the break mentioned in no manner weakened or

lecreased the strength of the wheel that the flange

'rom which the piece had been broken was only in-

ended to hold the rope in place upon the wheel and

hat it had been thoroughly repaired so as to answer

:hat purpose as well as if said piece had never been
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broken out; and yon are instructed on these issues

as follows:

An employee is not required by the law to discarc

or throw away a piece of machinery because of c

slight break which may be repaired so as to render il

reasonably safe and serviceable ; and the use of sucl

machinery so repaired is not negligence. So if jox.

find from the evidence that even though a piece hac

been broken off the lip of the flange, that such breal^

had been repaired so as to render the wheel reason-

ably safe, as that term has been defined to you ir

these instructions, then you cannot find that the de-

fendant was guilty of negligence in continuing the

use of the wheel.

And unless you find from a preponderance of the

evidence that said break in the lip of the flange of

the wheel did lessen its strength or otherwise make it

a dangerous appliance after it was repaired, and that

the defendant knew or by the use of ordinary care

could have known of such danger, then you cannot

find this defendant guilty of negligence in that re-

spect.

XII.

The Court erred in refusing the prayer of the de-

fendant to instruct the jury as follows

:

It is claimed by the defendant that the appliance,

namely the sheave wheel, which the plaintiffs claim

was defective, had been in use for a considerable
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period of time in the Treadwell mine, and had always

been found safe and adequate to the purposes re-

quired of it ; that it was regularity inspected and noth-

ing in the w^ay of a defect had been found ; and if you

find that this is true, then you are instructed that the

defendant was not guilty of negligence in continuing

the use of a wheel, shown by actual use for a consid-

erable time to have been safe ; and if the accident was

due to a break in the sheave wheel and that break

was due to some defect which regular and careful

inspection failed to discover, then the defendant is

not liable.

XIII.

The Court erred in refusing to grant defendant a

new trial of this cause on the ground of the miscon-

duct of counsel for plaintiff in his argument of the

cause to the jury which vitiated said verdict and

made it improper and erroneous to render a judg-

ment thereon.

XIV.

The Court erred in refusing to set aside the verdict

of the jury herein upon whivh the judgment in this

cause is based, upon the ground that the verdict was

vitiated by the argument of counsel for the plain-

tiff; that the damages awarded by the jury were ex-

cessive; and that there was not sufficient evidence

to sustain such verdict for the plaintiff ; and in over-

ruling said grounds of said motion for the purpose of
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giving the plaintiff an opportunity to test the c[ues-

tion of his capacity to sue upon writ of error to the

United States Circuit Court of Appeals for the

Ninth Circuit..

XV.

The verdict of the jury and the judgment rendered

thereon for the sum of $10,000 and interest is wholly

unsupported by the evidence and for said reason is

erroneous.

And for the said errors and others manifest of

record herein, defendant and plaintiff in error prays

that the said judgment be reversed and said cause

remanded for a new trial, and for such other orders

as to the Court may seem meet and proper.

MALONY & COBB,

Attorneys for Defendant, Alaska-Treadwell Gold

Mining Co.

[Endorsed] : 1. Original. No. 410-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau. Z.

R. Cheney, as Administrator, etc., Plaintiff, vs.

Alaska-Treadwell Gold Mining Co., Defendant. As-

signment of Errors. Filed Jun. 25, 1907. C. C.

Page, Clerk. By A. W. Fox, Deputy. Malony &

Cobb, Attorneys for Defendant. Office: Juneau,

/Vlaska.
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^i the District Court for Alaska, Division No. 1, at

Juneau.

No. 410-A.

. R. CHENEY, as Administrator of the Estate of

OLE LINGE, Deceased,

Plaintiff,

vs.

LASKA-TREADWELL GOLD MINING CO.

(a Corporation),

Defendant.

Petition for Writ of Error.

The Alaska Treadwell Gold Mining Company, a

)rporation, defendant in the above-entitled cause,

'eling itself aggrieved by the verdict of the jury

id the judgment entered thereon on the day

May, 1907, comes now, by Malony & Cobb, its at-

•rneys, and petitions said Court for an order al-

wing said defendant to prosecute a writ of error

• the Honorable United States Circuit Court of Ap-

}als for the Ninth Circuit under and according to

le laws of the United States in that behalf made

id provided, and also that an order be made fixing

le amount of security which the defendant shall

ve and furnish upon said writ of error, and tliat

pon the giving of such security all further proceed-
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ings in this Court be suspended and stayed unti

the determination of said writ of error by the Unite(

States Circuit Court of Appeals for the Ninth Cir

cuit.

And your petitioner will ever pray.

MALONY & COBB,

Attorneys for Defendant.

[Endorsed] : 2. Original. No. 410-A. In the Dig

trict Court for Alaska, Division No. 1, at Juneai

Z. R. Cheney as Administrator, etc., Plaintiff, vj

Alaska-Treadwell Gold Mining Co., Defendant. Pe

tition for Writ of Error. Filed Jun. 25, 1907. C

C. Page, Clerk. By A. W. Fox, Deputy. Malony (

Cobb, Attorneys for Defendants. Of&ce, Juneai

Alaska.

In the District Court for Alaska, Division No. 1, c

Juneau.

No. 410-A.

Z. R. CHENEY, as Administrator, of the Estate c

OLE LINGE, Deceased,

Plaintiif,

ALASKA-TREADWELL GOLD MINING CO. (

Corporation)

,

Defendant.



vs. Z. R. Chcncij. 483

Order Allowing Writ of Error, etc.

At a stated time, to wit, the April temi, A. 1).

)07, of the District Court for Alaska, Division No.

held at the coiu'troom in the city of Juneau, in said

istrict, on the 25th day of June in the year of our

ord one thousand nine hundred and seven. Pres-

it: The Honorable James Wickersham, District

ndge.

Upon motion of J. H. Cobb, Esq., attorney for de-

jndant, and upon filing a petition for a writ of er-

)r and an assignment of errors, it is ordered that a

rit of error be, and hereby is allowed to li.ive re-

ewed in the United States Circuit Court o+' Ai)-

3als for the Ninth Circuit, the judgment heretofore

itered herein and the amount of bond on said writ

'. error be, and hereby is fixed at $16,000.00, such

)nd, when taken, approved by this Court and filed

3rein, to operate as a supersedeas from and after

le date of such filing.

JAMES WICKERSHAM,
Judge.

[Endorsed] : Original. No. 410-A. In the Dis-

•ict Court for Alaska, Division No. 1, at Juneau.

. R. Cheney, as Administrator, etc.. Plaintiff, vs.

laska-Treadwell Gold Mining Co., Defendant. Or-

er Allowing Writ of Error. Filed Jun. 25, 1907.
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C. C. Page, Clerk. By A. W. Fox, Deputy. Ma

lony & Cobb, Attorneys for Defendant. Office

Juneau, Alaska.

In the District Caurt for Alaska, Division No. 1, a

Juneau.

No. 410-A.

Z. R. CHENEY, as Administrator of the Estate o

OLE LINGE, Deceased,

Plaintiff,

vs.

ALASKA-TREADWELL GOLD MINING CO. (;

Corporation),

Defendant.

Writ of Error (Original).

United States of America—ss.

The President of the United States of America t<

the Honorable Judge of the District Court fo:

the District of Alaska, Division No. 1, Greeting

Because, in the record and proceedings, as als(

in the rendition of the judgment of a bill which ii

in the said District Court before you between Z. R

Cheney, as administrator of the Estate of Ole Linge

deceased, plaintiff, and the Alaska-Treadwell Gok
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ning Co., a corporation, defendant, a manifest er-

' hath happened to the great prejudice and dam-

3 of the said defendant, the Alaska-Treadwell Gold

ning Company as is said and appears by the pe-

on herein.

We, being willing that error, if any hath been,

)nld be duly corrected and full and speedy justice

ae to the parties aforesaid in this behalf, do com-

-nd you, if judgment be therein given, that then

der your seal, distinctly and openly, you send the

;ord and proceedings aforesaid, with all things

icerning the same, to the Justices of the United

ites Circuit Court of Appeals for the Ninth Cir-

t, in the city of San Francisco, in the State of

lifornia, together with this writ, so as to have the

ne at the said place and said circuit on or before

rty days from the date hereof, that the record and

Dceedings aforesaid being inspected, the said Cir-

Lt Court of Appeals may cause further to be done

;rein to correct those errors, what of right and

wording to the laws and customs of the United

ates, should be done.

Witness, the Honorable MELVILLE W. FUL-

CR, Chief Justice of the Supreme Court of

J United States, this 25th day of June, 1907.

I attest my hand and the seal of the District Court

f Alaska, Division No. 1, at the clerk's office at
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Juneau, Alaska, on the day and year last above writ-

ten.

[Seal] C. C. PAGE,

Clerk of the District Court for Alaska, Division

No. 1.

By A. W. Fox,

Deputy.

Allowed this 25th day of June, 1907.

JAMES WICKERSHAM,
Judge of the District Court for Alaska, Holding

Court for Division No. 1, at Juneau.

[Endorsed] : 4. Original. No. 410-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau. Z.

R. Cheney, as Administrator, etc.. Plaintiff, vs.

Alaska-Treadwell Gold Mining Co., Defendant.

Writ of Error. Filed and Served by the Leaving a

Deposit in the Clerk's Office of a Copy Thereof for

the Defendant in Error, this 25th Day of June, 1907.

Filed Jun. 25, 1907. C. C. Page, Clerk. By A.

W. Fox, Deputy. Malonj & Cobb, Attorneys for De-

fendant. Office : Juneau, Alaska.
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\u the District Court for Alaska, Division No. 1, at

Juneau.

No. 410-A.

Z. R. CHENEY, as Administrator of the Estate of

OLE LINGE, Deceased,

Plaintiff,

vs.

A.LASKA-TREADWELL GOLD MINING CO. (a

Corporation),

Defendant.

Bond on Writ of Error.

Know all men by these presents, that we, Alaska-

Ireadwell Gold Mining Co., a corporation, as prin-

cipal, and K. P. Nelson and Emery Valentine, as

sureties, are held and firmly bound unto Z. R.

Cheney, as administrator of the estate of Ole Linge,

leceased, plaintiff above-nam'ed, in the sum of $16,-

300.00 to be paid to the said Z. R. Cheney, as admin-

istrator aforesaid, his successors and assigns, to

which pajment, well and truly to be made, we bind

Durselves and each of us, jointly and severally, and

our and each of our successors, representatives and

assigns fiiTaly by these presents.

Sealed with our seals and dated the 24th day of

June, A. D. 1907.
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Whereas, the above-named defendant, the Alaska-

Treadwell Gold Mining Co., has sued out a writ of

error to the United States Circuit Court of Appeals

for the Ninth Circuit to reverse the judgment in the

above-entitled cause in the District Court for the

District of Alaska, Division No. 1;

Now, therefore, the condition of this obligation is

such that if the above-named defendant, the Alaska-

Treadwell Cold Mining Co., shall prosecute said writ

of error to effect, and answer all costs and damages,

if it shall fail to make good its plea, then this ob-

ligation shall be void; otherwise to remain in full

force and virtue.

ALASKA-TREADWELL GOLD MINING CO.

By MALONY & COBB,

Its Attorneys of Record.

R. P. NELSON.

EMERY VALENTINE.
Taken and acknowledged before me, this 24th day

of June, 1907.

L. CHAPIN,

Notary Public in and for Alaska.

The above and foregoing bond is approved as to

form, amount and sufficiency of sureties and the

same is to operate as a supersedeas from and after

the filing thereof.

JAMES WICKERSHAM,
Judge of the District Court for Alaska, Holding Ses-

sions at Juneau.
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[Endorsed]: 5. Original. No. 410-A. In the

District Court for Alaska, Division No. 1, at Juneau.

Z. R. Cheney, as Administrator, etc., Plaintiff, vs.

Alaska-Treadwell Gold Mining Co., Defendant.

Bond on Writ of Error. Filed Jun. 25, 1907. C. C.

Page, Clerk. By A. W. Fox. Deputy. Malony &

C/obb, Attorneys, for Defendant. Office: Juneau,

Alaska.

In the District Conrt for Alaska, Division No. 1, at

Juneau.

No. 410-A.

I. R. CHENEY, as Administrator of the Estate of

OLE LINGE, Deceased,

Plaintiff,

vs.

iVLASKA-TREADAVELL GOLD MINING CO. (a

Corporation),

Defendant.

Citation on Writ of Error (Original).

[Jnited States of America, —ss.

riie President of the United States to Z. R. Cheney,

as Administrator of the Estate of Ole Linge, De-

ceased, and R. W. Jennings, his Attorney, Greet-

ing:
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You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals

for the Ninth Circuit to be held at the city of San

Francisco, in the State of California, within thirty

days from the date of this writ, pursuant to a writ

of error filed in the clerk's office of the District Court

for Alaska, Division No. 1, wherein the Alaska-

Treadwell Gold Mining Co. is plaintiff and you are

defendant in error to show cause, if any there be,

why the judgment in the said writ of error mentioned

should not be corrected and speady justice should not

be done to the parties in that behalf.

Witness the Honorable MELVILLE W. FUL-

LEE, Chief Justice of the Supreme Court of the

United States of America, this 25th day of June, A.

D., 1907, and of the independence of the United

States the one hundred and thirty-first.

JA^IES WICKERSHAM.
District Judge for Alaska, holding Sessions in Divi-

sion No. 1.

Service of the above and foregoing citation in er-

ror is hereby admitted to have been duh^ made at

Juneau, Alaska, this the 25th day of June, 1907.

R. W. JENNINGS,

Attorney for Z. R. Cheney, as Administrator, etc.

Defendant in Error.

[Endorsed] : 6. Original. No. 410-A. In the

District Court for Alaska, Division No. 1, at Juneau.
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Z. R. Cheney, as Administrator, etc, Plaintiff, vs.

Alaska-Treadwell Gold Mining Co., Defendant.

Citation. Filed June 25, 1907. C. C. Page. By A.

W. Fox, Deputy. Malony & Cobb, Attorneys for

Defendant. Office: Juneau, Alaska.

Tn the District Court for Alaska, Division No. 1, at

Juneau.

No. 410-A.

Z. R. CHENEY, as Administrator of the Estate of

OLE LINGE, Deceased,

Plaintiff,

vs.

A.LASKA-TREADWELL GOLD MINING CO. (a

Corporation),

Defendant.

Order Extending Time to File Record.

The defendant, Alaska-Treadwell Gold Mining

2!ompany, having filed its assignments of error and

;ued out a writ of error herein to have reviewed the

judgment in this cause in the United States Circuit

I!ourt of Appeals for the Ninth Circuit, and it ap-

Dearing to the Court that owing to the absence from

Division No. 1 of the District of the Honorable R.

i. Gunnison, the Judge before whom said cause was

;ried, the bill of exceptions herein cannot bo com-
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pleted and filed and the record herein translated to

the said Circuit Court of Appeals within the thirty

days from and after the suing out of the said writ of

error,

—

It is ordered that the time for filing the record in

this cause in the said Circuit Court of Appeals for

the Ninth Circuit be and the same is hereby extended

until the 1st day of October, 1907.

Done in open court this 25th day of June, 1907.

JAMES WICKERSHAM,
Judge of the District of Alaska, Division No. 3, hold-

ing sessions for Division No. 1, at Juneau.

[Endorsed] : Original No. 410-A. In the District

Court for Alaska, Division No. 1, at Juneau. Z. R.

Cheney, as administrator, etc. Plaintiff vs. Alaska-

Treadwell Gold Mining Co., Defendant. Order.

Filed June 25, 1907. C. C. Page, Clerk. R. E.

Robertson, Asst. Malony & Cobb, Attorneys for

Defendant. Office: Juneau, Alaska.
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In the District Court for Alaska, Division No. 1, at

Juneau.

No. 410—A.

Z. R. CHENEY, as Administrator of the Estate of

OLE LINGE, Deceased,

Plaintiff,

vs.

ALASKA-TREADWELL GOLD MINING CO. (a

Corporation),
Defendant.

Order Extending Time to Prepare and Transmit

Record.

Upon application of the defendant, by its counsel,

and because it is impracticable for the clerk of the

court to make up, certify and transmit to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit transcript of the record herein by the 1st day of

October, 1907, the time within which the defendant

was allowed to have said transcript of the record

transmitted, by order of the Court heretofore made,

the defendant is now here allowed until and includ-

ing the 1st day of November, 1907, within which to

have prepared and transmitted to the said Circuit

Court of Appeals a transcript of the record herein.

Dated this 18th day of September, 1907.

ROYAL A. GUNNISON,
Judge,
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[Endorsement] : Original. No. 410-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

Z. R. Cliene}', as Administrator, etc.. Plaintiff, vs.

Alaska-Treadwell Gold Mining Co., Defendant.

Order. Filed Sep. 18, 1907. C. C. Page, Clerk.

By R. E. Robertson, Asst. Malony & Cobb, Attor-

neys for Defendant.

In the District Court for the District of Alaska, Divi-

Mon No. 1, at Juneau.

No. 410-A.

Z. R. CHENEY, as Administrator of the Estate of

OLE LINGE, Deceased,

Plaintiff,

vs.

ALASKA-TREADWELL GOLD MINING COM-

PANY (a Corporation),

Defendant.

Opinion (Original).

Motion for New Trial—Motion in Arrest of Judg-

ment.

Z. R. CHENEY, Esq., in Person, and R. W. JEN-

INGS, Esq., for Plaintiff.

MALONY & COBB, for Defendant.

GUNNISON, District Judge : The motion for a

new trial and that in arrest of judgment were duly
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filed and argued herein. The second ground upon

which defendant bases its motion for a new trial is

identical wdth that upon which it relies in its motion

in arrest of judgment. This ground will be con-

sidered after the other grounds assigned as reasons

for a new trial have been examined.

The first is, *' Because the court erred in denying the

motion of defendant to instruct the jury to return a

verdict for the defendant. '

' The plaintiff urges that

under this, the Court may not consider the question

as to whether or not the evidence w^as insufficient to

support the verdict. It is unnecessary to enter into

an extended consideration of the cases cited by coun-

sel for either party, because, in the opinion of the

Court, plaintiff's position w^as well taken under

Sees. 226 and 229 of Title II, of Chap. 786, L. 1900,

31 U. S. St. at L., 366, (Alaska Code of Civil Proced-

ure.) The latter section (229) declares with great

clearness, that,

"In all cases of motion for a new trial, the grounds

thereof shall be plainly specified, and no cause of

new trial not so stated shall be considered or regarded

by the Court. * * * ."

The ground stated in the motion does not specify

the reason relied upon therein to be the insufficiency

of evidence to justify the verdict. On the contrary,

it is charged that the Court "erred in denying the

motion" to direct a verdict. And though, when
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arguing upon this ground, defendant's counsel dis-

cussed the insufficienc}^ of the evidence as well as

questions of law, the Court is of the opinion that un-

der Sec. 226, this assignment must be deemed to have

reference to error in law, for the reason that it does

not plainly specify that it is aimed at the insufficiency

of the evidence. The question of law urged there-

under is the same as that urged in the second ground

and will therefore be discussed in connection there-

with.

But in the event that the contention of plaintiff had

not been well taken and that the evidence should

have been considered on these motions, the result

would have been no different, for the mind of the

Court, expressed on the trial, in ruling on the mo-

tion for a directed verdict, has not changed. There

then appeared to the Court to be a clearly defined

question of fact which should be submitted to the

jury. And while the weight of evidence upon that

question might not have appealed to the Court as it

evidently did appear to the jury, the question as to

the weight of testimony was for the ^ury to deter-

mine and not for the Court. The Court refused to

direct a verdict on the ground of insufficiency of evi-

dence, and were that question properly before the

Court on this motion, the ruling of the prior occasion

would not be changed at this time.

The third reason assigned for a new trial is that,
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**Tlie verdict of the jury is excessive in amount

nd was manifestly rendered under tlie influence of

>assion and prejudice."

The jury returned a verdict for the plaintiff in the

urn of $10,000.00. Under section 353, of Title II,

:!hap. 786, L. 1900, 31 U. S. S. at L. 392 (Alaska Code

f Civil Procedure), this was the maximiun amount

hat could be returned in an action of this kind. But

efendant contends that amount to be excessive and

hat the verdict was rendered under the influence of

>assion and prejudice. The quantum of damages

n this, as in most cases, is intimately blended with

uestions of fact and must be arrived at from the

acts in evidence. It was a question for the jury.

Sedg. on Dam., 19. If the verdict be excessive, the

)ower to disturb it rests in the discretion of the

^ourt. "But this discretion does not supplant that

•f the jury." The Court must decide whether there

s enough evidence to support the verdict, and if

here is sufficient, the discretion of the Court ceases.

1 Sedg. on Dam., sec. 1321. If the evidence is such

,s to satisfy the mind of the Court that the jury has

lot abused its powers, then the Court, being loth to

nterfere with the findings of the jury, should not

listurb it. 8 Am. & Eng. Ency., 2d Ed., 630-1 ; Ross

rs. R. R., 44 Fed. 44; Dwyer vs. St. L. and S. F. R.

-?., 52 Fed. 87. A consideration of the evidence of

he age, habits, earnings and savings of Linge indi-
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cates that, while the verdict is larger than the Court

would have voted for, had it been a juror trying the

case, the verdict is not excessive.

The damages which the law contemplates, in pro-

viding the right of action, are by way of compensa-

tion to those injured; not as a punishment of the

party responsible for the injury. In the eye of the

law, the estate has been injured by the death of Linge.

If the death of Linge and the consequent injury to

the estate are due to the negligence of the defendant,

then the defendant must compensate the estate for

the injury which its negligence has caused. But by

what rule shall that compensation be fixed? Linge,

at the time of his death, was twent3^-five years of

age. The American Mortality Tables fix the life ex-

pectancy of man of that age at thirty-eight years.

Is the test what Linge would have earned in those

thirty-eight years, or what he would saved? The

very theory of compensatory damages determines

that, I think. His estate could profit only by the net

result of his labor, or in other words what he would

save in that time must be the test. I am aware that

the courts of this country are not unanimous upon

this subject; but the weight of authority and reason

seems to support this view. Eoss vs. Texas & Pac. Ry.

Co., 44 Fed. 44. The only evidence of his savings is

that in eight months Linge sent to Norway, $430.00

At this rate his savings would amount to over $50.00
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er month. His wages being about $3.50 per day, on

lis basis, an estimate shows an annual saving of

Dmething like $300.00, or during his life expectancy

f more than $10,000.00, the amount of the verdict,

'hese figures are merely an application of the alx)ve

jst to the case at bar, in order to ascertain if the

erdict be excessive. As was said by the Supreme

'ourt of Oregon, in Carleson vs. The Oregon S. L.

:y. Co., 28 Pac. 497,—

**Nor do we think any rule can be laid down in this

[ass of cases by which the damages can be ascer-

lined with even approximate mathematical cer-

linty. As we have indicated before, the amount

lust depend very much on the good sense and sound

idgment of the jury and upon the facts in each

articular case."

See, also, Gaither vs. R. R. Co., 27 Fed. 546.

And now what of the passion and prejudice

larged ? While it is a well-known fact that in many

ises where a corporation is on one side and an indi-

idual on the other, juries are wont to favor the indi-

idual, the Court cannot say that in the case at bar

le jury exceeded its powers and rendered a verdict

1 excess of that which the evidence warranted,

his being true, the jury could not have been in-

Lienced by passion or prejudice.

The fourth ground is that,

"The verdict of the jur.x' was manifestly based

pon and vitiated by the argument of counsel for the



500 Alaska-Treadwell Gold Mining Companii

plaintiff to the effect that defendant company was

owned by the Rothschilds of England" and "that the

full amount prayed for would not amount to one per

cent of its annual income and other extraneous mat-

ters of similar nature."

The Court does not think this ground to be well

taken in view of the evidence, as just considered, and

the situation at the time of the trial. After counsel

for the plaintiff made the remark, as charged by de-

fendant, counsel excepted thereto. Not only did

counsel for plaintiff withdraw the statement and re-

quest the jury not to consider it, but the Court both

at the time, and in its charge, emphatically instructed

the jury that it must disregard that and all other

remarks of counsel which were not borne out by the

evidence. The practice of injecting remarks of that

character into argiunents before the jury is all too

prevalent at this bar, and is most pernicious. The

Couii; has repeatedly cautioned various counsel upon

this subject, pointing out the impropriety and unfair-

ness of it. No permanent good can come of it. A

perversion of justice always results, and the bai

should cease to follow it. In this instance, however,

the statement of counsel for plaintiff and the instruc-

tion of the Court were such that it would be improper

to set the verdict aside. Certainly is this true wher

the evidence as to the earning capacity, life expec-

tancy, etc., are sufficient in themselves to support the
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'erdict. This ground then cannot avail to secure a

lew trial, however great may have been the unfair-

less and impropriety of the language used.

Having disposed of the third and fourth grounds

>f the motion, let us consider the second reason

V'hich, as I have stated, is similar to the first, and

rhich is advanced both for a new trial and for the

notion in arrest of judgment. The reason is stated

lS follows

:

"Because the Court erred in instructing the jur}^

hat Z. R. Cheney was the duly appointed, qualified

idministrator of the estate of Ole Ldnge, deceased,

,nd had full capacity to maintain this suit.
'

'

To the imind of the Court, this is the most serious

question raised by the defendant. In it are a series

>f questions arising from the resignation of a Com-

nissioner, and the abolition of a Commissioner's

)recinct, and the subsequent acts of another Com-

nissioner sitting as a probate judge. The facts are

hese.

On the 5th day of August, 1903, Ole Linge was

[illed in an accident at the bottom of a shaft in the

Dreadwell mine on Douglas Island, Alaska. At the

ime of Linge 's death, and until the 31st day of Au-

gust, 1903, Douglas Island comprised a commission-

t's precinct, which under Sec. 763, Title II, of Chap.

^86 L. 1900, 31 U. S. S. at L., 452, constituted the

)recinct of the Probate Court. The commissioner's
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court and the probate court were presided over by

G. M. Irwin, the then duly qualified and acting U.

S. Commissioner and Ex-officio Probate Judge for

the Douglas Precinct. Within a few days after

Linge's death, one Emery Valentine made an appli-

cation to the Douglas Island Probate Court for Let-

ters of Administration upon his estate. Valentine

was appointed administrator and letters were duly

issued to him. Shortl}^ thereafter G. M. Irwin re-

signed as U. S. Commissioner and Ex-officio Probate

Judge, and the Douglas Island Commissioner's Pre-

cinct was, by an order of the District Judge, dated

Aug. 25, 1903, abolished. The order was as follows

:

It appearing to the satisfaction of the Court that

the public interests demand and that the conveni-

ence of the people require, that the Commissioner's

Precinct heretofore known as Douglas Isla^d Com-

missioner's Precinct, shall be discontinued; it is

therefore ordered by the Court that said precinct be,

and it is hereby discontinued, and that fthe territory

within the boundaries of such precinct as heretofore

designated shall become a part of the Juneau Com-

missioner's Precinct and Recording District.

It is further ordered that the resignation of

George M. Irwin be, and the same is hereby accepted

and that the said George M. Irwin be wholly re-

lieved from the duties of the office of U. S. Commis-

sioner on the 31st day of August, 1903.
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And it is further ordered that the said George M.

Irwin deliver the records and property pertaining

to his office to H. H. Folsom, U. S. Commissioner and

Ex-Officio Recorder of the Juneau Recording Dis-

trict.

Dated, August 25, 1903.

The record discloses no further action taken in the

matter of the estate of Ole Linge, deceased, until Feb.

24, 1905, when Z. R. Cheney and R. W. Jennings ap-

peared in the Probate Court for the Juneau Precinct

and filed petitions on behalf of certain relatives of

the deceased, in which they prayed for the removal

of Emery Valentine, and for the appointment of

some other person to be administrator. On this pe-

tition, Valentine was cited to appear on March 4,

1905, and show cause why he should not be removed

as such administrator and his letters revoked. The

record shows that Valentine appeared on the return

day and opposed the application for his removal.

After hearing the evidence and arguments by coun-

sel, the Juneau Probate Judge made and entered an

order, which, after the preamble, reads as follows:

"It is considered and ordered that Emery Valen-

tine be and he is hereby removed as such Adminis-

trator and that on Saturday, March 11, 1905, at the

hour of 11 o'clock A. M., he filed his accounting

herein, and that in the meantime and from hence-

forth the said Emery Valentine shall take no steps
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to settle or compromise the action mentioned in the

said petition and that he take n« further steps what-

soever in this estate than to file his said accoimting.

Provided that said Emerj Valentine niay, if he

so desire, on or before said date, voluntarily resign

as such Administrator.

And the matter of the appointment of Adminis-

trator de bonis non, in lieu of the said Valentine is

hereby continued until Saturday, the 11th day of

March, 1905, at 11 o'clock."

It appears that Valentine did not take advantage

of the permission to resign and thereupon the Pro-

bate Judge made a second order removing him as

such Administrator. Neither in this nor in the

former order, however, were his Letters of Adminis-

tration revoked. In this latter order, which on its

face is regular in all respects other than the above,

Z. R. Cheney is appointed as administrator of the

Linge estate. On the same day Cheney filed the

bond required by the order and took the oath of

office. Letters were issued to him on March 13,

1905. To all these orders of the Probate Court, Val-

entine, on the 14th of March, 1905, filed exceptions,

and appealed therefrom, praying that a transcript be

made and forwarded to the clerk of the district

court. The transcript was filed in the office of the

Clerk of the District Court on June 2, 1905.
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Subsequent to the issuance of letters to Cheney

id the filing of exceptions by Valentine, but prior

» tlie sending up of the transcript, Cheney as ad-

inistrator brought this action. Those are the per-

nent facts. The contention urged by defendant is,

I substance, that Cheney neither had nor has au-

lority or capacity to bring or maintain the suit or

», in any way act as administrator of the estate of

le Linge. It is based upon three propositions,

hich are in brief:

First : That the Juneau commissioner and ex-officio

t'obate judge never acquired jurisdiction of the pro-

ieding or case so as to give him the power or au-

lority to enter the orders of which complaint is

ade; and, therefore, he could neither remove Val-

itine nor appoint Cheney; that Cheney's appoint-

ent was consequently void and ho could not main-

in this action.

Second: That even if the probate judge of the

imeau Precinct had acquired jurisdiction, the ap-

2al taken by Valentine, which is still pending, acted

5 a supersedeas, and therefore the appointment of

heney was void.

Third: That the probate judge of the Juneau

recinct has never revoked the letters of adminis-

'ation issued to Valentine, and therefore no va-

mcy occurred to warrant tlie appointment of

heney.
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And now let use see if the Juneau Commissioner

and ex-officio probate judge acquired the jurisdiction

of the Linge proceeding to enable him to remove Val-

entine as administrator and appoint Cheney in his

stead. It may be appropriate to look somewhat into

the character and jurisdiction of probate courts in

Alaska. Under the Oregon Code, which was in force

in Alaska for many years prior to the enactment by

Congress of the present system of laws known as

the Alaska Codes, Territorial or District probate

courts were of inferior and limited jurisdiction.

Farley vs. Parker, 6 Ore. 105.

The Alaska Codes have not changed their char-

acter and the probate courts of Alaska are still

courts of limited and inferior jurisdiction. Sec. 6,

Tit. I, and Sec. 943, Tit. II, Chap. 786, L 1900, 31

U. S. St. at L., pp. 323 and 480. 8 Am. & Eng.

Ency. of L., 2d ed. 38. Wakefield vs. Willson, 2 Alaska

Rep. p. . These courts are creatures of statute

and hence we must look for the statute to ascertain

the jurisdiction. Congress, by sec. 6 cited above,

has provided that the commissioner shall have "the

jurisdiction conferred by law in any part" of the

District of Alaska.

This section also directs that,

**The Commissioners shall be Ex-Officio * * *

Probate Judges and shall perform all the duties and
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exercise all the powers, civil and criminal, imposed

or conferred on the United States Commissioners by

the general laws of the United States and the special

laws applicable to the District."

Since we are concerned only with commissioners

as ex-officio probate judges, what is "the jurisdiction

conferred by law," and what are "the duties * * *

and the powers * * * imposed or conferred by the

general laws of the United States and the special

laws applicable to the District,
'

' upon them as such ?

It seems unquestionably the fact that the general

laws of the United States give no jurisdiction, im-

pose no duties and confer no powers upon commis-

sioners as ex-officio probate judges. By the process

of exclusion then, we find that we have only the

special laws applicable to Alaska to search for the

desired information. In sec. 763 of Tit. II, chap.

786, L. 1900, 31 U. S. St. at L., 452, these special laws

declare that, "Commissioners appointed in pursu-

ance of this act and other laws of the United States

have jurisdiction within their respective precincts,

subject to the supervision of the District Judge in

all testamentary and probate matters" to perform

certain acts and duties. It is to be noted that the

jurisdiction of commissioners as ex-officio justices

of the peace and as ex-officio jn'obate judges differs.

As the former, they may act anywhere in the Dis-

trict. Sec. 6 cited above. As the latter, they merely
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**liave jurisdiction within their respective pre-

cincts." Therein the probate judges may *' first,

take proof of wills ; second, grant and revoke letters

of administration * * *; third, direct and control

the conduct, and settle the accounts of * * * admin-

istrators," and perform other acts, enumerated in

the section, which are not germaine to the question

under consideration. It now seems proper to in-

quire as to what commissioner shall grant adminis-

tration on intestate's estate. The answer is found

in two sections of the Alaska Code of Civil Proced-

ure. The first, sec. 774, of Tit. II, chap. 786, L. 1900,

31 U. S. St. L., 455, declares that "Administration

of the estate of an intestate shall be granted by the

commissioner authorized to take proof of a will as

prescribed in sec. 772."

And the second (sec. 772) that "Proof of a will

shall be taken by the Commissioner as follows

:

First, when the testator at or immediately before

his death was an inhabitant of the precinct, in what-

ever place he may have died."

The two sections thus lay down a statutory rule,

to the effect that administration must be granted in

the precinct of which the decedent was an inhabi-

tant, at or immediately before his death, irrespective

of the place where he died. This rule seems arbi-

trary and not liable to be changed or varied in any

case by considerations of convenience or expediency.
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For any exceptions to it, recourse must be bad to

tbe statute and not elsewbere. Tbe reason for tbe

establisbment of tbis rule is to prevent more tban

one administration upon any estate witbin tbe dis-

trict. In re Harlan's Estate, 24 Cal. 182.

Briefly, tben, tbe special laws of tbe United States

applicable to Alaska provide (a) tbat a commis-

sioner, acting as ex-officio probate judge, sball bave,

witbin bis respective precinct, jurisdiction (b) to

grant administration on tbe estate of an intestate;

(c) wben tbe intestate at tbe time of bis deatb or

immediately prior tbereto was an inbabitant of tbat

commissioner's precinct. Ole Linge, tbe intestate

berein, died in, and at tbe time of bis deatb was an

inbabitant of, tbe Douglas Island Commissioner's

Precinct. At tbat time, G. M. Irwin was tbe duly

qualified and acting commissioner of tbe Douglas

Island Precinct. Under tbe provisions of tbe

Alaska Code, above, be, and be alone, was vested with

jurisdiction to grant tbe administration. Plaintiff

argues tbat under tbe Court order of July 24, 1900,

Journal A, j). 18, by wbicb tbe various Recording

Districts and Commissioner's Precincts were estab-

lisbed, a commissioner from an adjoining precinct

migbt bave taken jurisdiction of tbe case. Tbat part

of tbe order to wbicb counsel referred is as follows

:

''Tbat wben eitber of said commissioners are ab-

sent from tbeir precincts, or for any otber reason
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are disqualified to serve in the trial of any matters

brought before them, a commissioner from an ad-

joining precinct may take jurisdiction of such ac-

tion or offense and may try such action or offense in

such adjoining precinct in the place of such absent

or disqualified commissioner. '

'

In view of the section quoted above, the Court

is unable to agree with counsel. The commissioner

from an adjoining precinct undoubtedly might have

gone into the Douglas precinct and conducted ordi-

nary civil or criminal matters as an ex-officio justice

of the peace, but as ex-officio probate judge^ he had

no jurisdiction outside of his own precinct, and no

order of the District Judge could have given it to

him. And even granting that the order quoted had

given him jurisdiction to act in the absence or dis-

qualification of the Douglas Island Probate Judge,

he did not and could not have taken jurisdiction,

since the Douglas Island Probate Judge was neither

absent nor disqualified, but had properly assumed

the jurisdiction of the Linge administration.

But counsel urges, Irwin having resigned as com-

missioner, the Douglas Island Precinct having been

abolished, the records and property of the Douglas

Island Precinct having been delivered to the Juneau

commissioner, and the jurisdiction of the territory

of the old precinct having been vested in him by an-

other order of the Court, the power under the or-
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der of July 24, 1900, was revived, and he took juris-

diction of the Linge case by virtue of the two. Such

a construction is not reasonable. Irwin was neither

absent nor disqualified. On the contrary, he was

no longer a commissioner, and the precinct and court

on Douglas Island had ceased to exist—were de-

funct. The plain purpose of the order of July 24,

1900, was to provide for an administration of the

civil and criminal law in a precinct when the com-

missioner as ex-officio justice of the peace of any

given precinct was, for any reason, unable to per-

form the duties of that office. It was not made to

meet any such coutingenc}^ as has arisen here.

When Irwin resigned and the Douglas Island

court and precinct became defunct on Aug. 31, 1903,

there were certain cases or proceedings pending and

in process of administration. The Linge Estate

proceeding was one of these. One of counsel for

plaintiff questions the propriety of applying the

term **case" to a proceeding in a probate court.

Whether it should be designated as a ''case" or as

a ** proceeding" appears to the Court to be a mere

quibble over terms, which is without the least force

or importance. Whatever the term may be by which

it is denominated, the fact remains that before a

Court can act in a particular matter, it must have ac-

quired jurisdiction, and an argument over the name
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to be applied to that matter does not aid in arriving

at the principal question involved in the case at bar.

If, then, the order of July 24, 1900, cannot be

deemed to have given the Juneau commissioner jur-

isdiction, from what source did he obtain it, if at all 1

There are generally three ways in which jurisdic-

tion of a case or proceeding may be obtained by a

Court: (a) By the filing of proper and appropriate

pleadings in the court. This is the ordinary way.

(b) By an order of the Court in which a case has

been initiated, as above, transferring the case to an-

other court, (c) By virtue of enactment of the law-

making power. Did the Juneau probate judge ac-

quire jurisdiction of the proceeding in the ordinary

way? He certainly did not. The proceeding had

been initiated in the Douglas Island court. The

steps taken before the Juneau probate judge were

for the removal of the acting administrator and not

for the initiation of administration. There was no

order of the Douglas Island probate judge transfer-

ring the proceedings to Juneau.

Therefore, if the probate judge of the Juneau

precinct acquired jurisdiction at all, it must have

been by virtue of authority given by the law-making

power. An examination of the special acts of Con-

gress applicable to Alaska for grants of jurisdic-

tion has already been made. Nothing therein can

be found to warrant the probate judge in assuming
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jurisdiction of pending cases. There is another

source of quasi legislative enactment to be found

in Alaska. As a result of the supposed isolation

of the District of Alaska, and its great distance from

the seat of the Federal Government, a peculiar form

of government for the District has grown up, by

which many and diverse functions have been given

by Congress to the Judges of the District Court.

Not the least of these is the power to make certain

provisions for the District by means of Court orders.

Sees. 6 and 13 cited above and sees. 1 and 2, Tit.

Ill, of chap. 786, L. 1900, 31 U. S. St. at L., p. 494.

Congress has empowered the District Judges, not

only to appoint and remove commissioners who shall

be ex-ofiicio recorders and probate judges, but has

also directed them to define, change or abolish i-e-

corder's districts and commissioners' precincts, as

the public welfare might demand. By virtue of this

power, the Judge of this court, on July 24, 1900,

made and entered an order in which, among other

things, he defined the boundaries of the Douglas and

the Juneau commissioner's precincts. On Aug. 25,

1903, he made another order, becoming effective on

Aug. 31, 1903, by which he accepted the resignation

of the Douglas Island conunissioner, abolished the

Douglas Island commissioner's precinct, transferred

jurisdiction of the territory of that precinct to the

Juneau commissioner and directed Irwin, the re-
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tiring coimnissioner, to '* deliver the records and

property of his office to H. H. Folsom, U. S. Com-

missioner and Ex-officio Recorder of the Jimeau Re-

cording District." This, then, is the quasi statute

by virtue of which it is sought to sustain the acts

of Commissioner Folsom in taking jurisdiction of

the Linge matter. Plaintiff asserts that this order

is sufficient to transfer jurisdiction of the cases and

directs the attention of the Court to the case of

Bird vs. U. S., 187 U. S. 118, where the Supreme

Court states the presumption: "Against a construc-

tion which would render a statute ineffective or in-

sufficient, or which would cause grave public injury

or inconvenience."

This Court is cognizant of this rule of statutory

construction and appreciates the unfortunate result

of a construction which will not uphold the jurisdic-

tion assumed by Commissioner Folsom. At the

same time, no Court would be warranted in reading

into the law something that patently is not there.

The Court must construe the law as it is found, main-

taining its sufficiency, if it may, but without hesi-

tation, declaring it to be ineffective, if it must.

Nowhere in this order of Aug. 25, 1903, does there

appear a direction for the transfer of pending cases.

True, it directs the "delivery of the records and

property" of the Douglas Island office to Commis-
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lioner Folsom. But the delivery of records does

lot vest jurisdiction of pending cases. Hunt vs.

^alao, 4 How. 589. In re Harlan's Estate, 24 Cal.

82. Neither does the transfer of the territory to

he Juneau commissioner, either of itself or when

aken with the direction "to deliver the records and

)roperty,
'

' carry pending cases. Any proceeding or

ase initiated after Aug. 31, 1903, or any cause of

ction arising prior thereto within the old precinct

f Douglas Island, but upon which no action or pro-

eeding had been commenced prior to the abolition

f the precinct, is properly within the jurisdiction

f Commissioner Folsom, as laid down by that order.

Jut the cases which had been initiated before Ir-

^in and were undisposed of and pending on Aug.

1, 1903, when the precinct was abolished, do not

sem to be within the purview of that order. If

tiis order or the laws of Alaska do not vest Com-

lissioner Folsom with jurisdiction of the Linge

ase, how then may he have acquired it?

Defendant asserts that inferior courts have no

arisdiction except that conferred by acts of the law-

laking power, and since there is no such authority

ere, the Juneau probate judge had no jurisdiction

1 the cases. Hunt vs. Palao, 4 How. 589 ; Ames vs.

:y. Co., Fed. Cas. No. 324, and cases tliere cited,

lonigsberger vs. Richmond Silver Mining Co., 158

r. S. 48; Dome vs. Richmond Silver Mining Co.,
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43 Fed. Rep. 691; Pendleton vs. Cowling, 27 Pa(

388. But plaintiff replies that these are all case

in which a change of sovereignty is involved, wher

a State has taken the place of a territory, and th

questions have arisen in transferring cases fror

Territorial to State courts; and that, in the case a

bar, no such question is involved ; that the sovereig:

power remains the same and therefore no necessit;

existed for a specific legislative enactment transfer

ring pending cases.

He also asserts that a question similar to that ir

volved here was raised in the case of Bird vs. U. S

cited above, and that the Supreme Court decided ac

versely to defendant's contention. The question i

that case was somewhat analogous, but the decisio

turned on certain saving clauses in the Alaska Cod(

That case, therefore, does not seem to sustain plaii

tiff's contention.

The cases cited by defendant do involve the quei

tion of sovereignty, as urged. Notwithstanding tha

there is to be found underlying each decision it

principle that one court cannot assume jurisdictio

of cases pending in another court when that othe

court has become defunct, from whatever cause, witl

out that jurisdiction be conferred by act of the lav

making power.

Nor is this principle confined to cases where tt

transfer is sought from a territorial to a State Cour
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he same rule exists where the jurisdiction of courts

: counties in the same state are involved. The mat-

r of the Estate of Harlan, 24 Cal. 182, is a case in

nnt. In this case, the Court says

:

"In organizing the new County of Alameda, no

[•ovision was made for the transferring to the new

>unty the jurisdiction to administer the estates of

lose who had already died in the County of Santa

lara. Provision is made for transferring certain

icords and legal proceedings of a local character

•om the County of Santa Clara to the County of

lameda. * * * The residence of the party at the time

l his death and not the situation of his estate is the

st of jurisdiction. The provisions of the act cited

early do not embrace cases like the one under con-

deration. Had the legislature intended to include

ich cases, they doubtless would have made i)ro-

ision for them."

Nor do the provisions of any statute applicable to

laska or those provisions of the order of Aug. 25,

)03, embrace cases like that at bar. Tlie Court is

lerefore of the opinion that the cases pending in

le Douglas Island probate court at the time of its

volition are suspended and must so remain until re-

ved by an order of this court transferring jurisdic-

on thereof to the Juneau or some other probate

idge. In no section of the laws applicable to

laska is the Court able to find warrant for the at-
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tempt of Commissioner Folsom to assume jurisdic-

tion, and the order of August 25, 1903, which should

have transferred the cases, is absolutely silent upon

the subject. In the opinion of the Court it is hope-

lessly insufficient to give Commissioner Folsom juris-

diction to act in the matter. His orders removing

Valentine and appointing Cheney are therefore void,

and Cheney has no capacity to bring or maintain

this action.

An extended consideration of the two remaining

propositions of defendant seem unnecessary. How-

ever, that all questions involved in these motions may

be fully submitted to the Appellate Court, the Court

deems it advisable to briefly state its conclusions

upon all matters presented. Thus, in the event that

the case be remanded for any reason, all points here-

tofore raised will have been settled, and a speedy and

conclusive trial of the issues may then be had.

The next proposition submitted in support of the

motion is that Valentine's appeal from the orders of

the Probate Court acted as a supersedeas, and hence

Cheney had no power to maintain this action. This

position is not well taken. The Court is of the opin-

ion that the appeal from orders of Alaska probate

courts does not act as a supersedeas. Chap. 90, of

Tit. II, of Chap. 786, L. 1900, 31 U. S. St. at L., p.

479 ; 2 Woerner, 1206 ; Knight vs. Hornaker, 54 Pac.
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Rep. 277, Id. 659; 20 Am. & Eng. Ency., 2d Ed., 1215-

1237, and following

:

The Court is also of the opinion, in view of the

peculiar phraseology of the sections of the Alaska

Code, 763, Subd. 2, 783, 784 of Tit. II, of Chap. 786,

L. 1900, 31 St. at L., p. 456, that to create a vacancy

in the office of an administrator, the order of removal

must also in terms revoke the letters of administra-

tion. 1 Woerner, 569 ; 11 Am. & Eng. Ency., 2d Ed.,

815-816; 19 Ency. of Pleading & Practice, 842;

Wakefield vs. Willson, 2 Alaska Rep., p. ; Mc-

Donald vs. Jones, 38 Ala., 25 ; Godion vs. Hooper, 45

Ala. 613; Monroe vs. People, 102 111. 408.

Neither the first nor the second order of the Juneau

probate judge revoked the letters. Each order

merely stated that Valentine "is removed as such

administrator." This was not sufficient under the

Code to create a vacancy. Therefore, Cheney's ap-

pointment was void, and he had no capacity to in-

stitute this action.

None of the grounds advanced by defendant is,

however, a sufficient or proper basis for a new trial,

though as propositions of law, the Court believes

two, as herein discussed, to be sound. A new trial

would be a futile and useless proceeding, for it would

bring the parties no nearer to a conclusion of the

litigation than they now are. The appropriate dis-

position seems to be the denial of the motion for a
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new trial, the granting of the motion in arrest of

judgment and the dismissal of the action. In this

way the questions involved may be speedily sub-

mitted to the Appellate Court and a determination

had.

Let an order be entered in conformity herewith.

Dated at Juneau this 12 day of M'arch, 1906.

ROYAL A. GUNNISON,

District Judge.

[Endorsed] : No. 410-A. Z. R. Cheney, as Admr.

of the Estate of Ole Linge, Deceased, vs. The Alaska-

Treadwell Gold Mining Co., a Corporation. Opinion.

Filed Mar. 12, 1906. C. C. Page, Clerk. By
,

Deputy.

In the District Court for Alaska, Division No. 1, at

Juneau.

No. 410-A.

Z. R. CHENEY, as Administrator of the Estate of

OLE LINGE, Deceased,

Plaintiff,

vs.

ALASKA-TREADWELL GOLD MINING CO.

(a Corporation),

Defendant.
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Praecipe for Transcript of Record.

To the Clerk of the above-entitled Court:

You will prepare a transcript of the record in this

cause to be filed in the office of the clerk of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit under the writ of error heretofore perfected to

said court and include in said transcript the follow-

ing pleadings, proceedings and papers on file, to wit

:

I. Amended Complaint, April 18th, 1905.

2. Answer, April 27th, 1905.

3. Amended Reply, May 22d, 1905.

4. Judgment on Mandate, May 24th, 1907.

5. Bill of Exceptions.

6. Assignment of Errors.

7. Petition for Writ of Error.

8. Order Allowing Writ of Error.

9. Writ of Error.

10. Supersedeas Bond.

II. Citation on Writ of Error.

12. Order Extending Time to File Record (June

25) in C. C. A.

13. Order Extending Time to File Record in C.

C. A.

14. This Praecipe.

Said transcript to be prepared as required by law

and the rules of this court and the rules of the United
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States Circuit Court of Appeals for the Ninth Cir-

cuit.

MALONY & COBB,

Attorneys for Plaintiff in Error.

[Endorsed] : Original. No. 410-A. In the Dis-

trict Court for Alaska, Division No. I, at Juneau. Z.

R. Cheney, as Administrator, etc., Plaintiff, vs.

Alaska-Treadwell Gold Mining Co., Defendant.

Praecipe for Transcript. FHed Sept. 19, 1907. C.

C. Page, Clerk. By A. W. Fox, Deputy. Malony

& Cobb, Attorneys for Defendant. Of&ce, Juneau,

Alaska.

In the District Court for the District of Alaska, Divi-

sion No. 1 at Juneau.

No. 410-A.

Z. R. CHENEY, as Administrator of the Estate of

OLE LINGE, Deceased,

Plaintiff and Defendant in Error,

vs.

ALASKA-TREADWELL. GOLD MINING COM-

PANY (a Corporation),

Defendant and Pl-aintiff in Bjrror.
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Clerk's Certificate to Transcript of R^fCOrd.

United States of America,

District of Alaska,—^ss

I, C. C. Page, Clerk of the District Court for the

District of Alaska, Division Number One, hereby

certify that the foregoing and hereto annexed 460

pages of typewritten nmtter,, numbered from one to

460, inclusive, constitutes a full, true and corre<?t

copy of the record, and the whole thereof, as per the

praecipe, of the plaintiff in error, on file h^erein an^

made a part hereof, in the cause wherein the Alask^a-

Treadwell Gold Mining Company, a cotporatioiii, is

plaintiff in error, and Z. R. Cheney, as administrator

of the estate of Ole Linge, deceased, is defendant ifl

error. No. 410-A, as the same appears of record; and

on file m my office, and that the said record is by vir-

tue of the writ of error and citation issued in this

cause and the return thereof in accordance there-

with.

I do further certify that this transcript was pre-

pared by me in my office, and the cost of prepara-

tion, examination, and certificate, amounting to two

hundred three dollars and thirty cents ($203.30), has

been paid to me by counsel for plaintiff in error.
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In witness whereof I bave hereunto set my hand

and the seal of the above-entitled court this 19th day

of October, 1907.

[Seal] C. C. PAGE,

Clerk of the District Court for the District of Alaska,

Division No. 1.

By A. W. Eox,

Deputy.

[Endorsed]: No. 1514. United States Circuit

Court of Appeals for the Ninth Circuit. Alaska-

Treadwell Gold Mining Company (a Corporation),

Plaintiff in Error, vs. Z. R. Cheney, as Administra-

tor of the Estate of Ole Linge, Deceased, Defendant

in Error. Transcript of Record. Upon Writ of

Error to the United States District Court for the

District of Alaska, Division No. 1.

Filed October 29, 1907.

F. D. MONCKTON,
Clerk.
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United States Circuit Court of Appeals

For the Ninth Circuit.

ALASKA TREADWELL GOLD MINING CO.

(a corporation),

Plaintiff in Error,

vs.

Z. R. CHENEY, as Administrator of the Estate

of Ole Linge, deceased.

Defendant in Error.

Upon Writ of Error to the District Court for Alaska, Division No. 1.

BRIEF FOR PLAINTIFF IX ERROR.

Malony & Cobb,

John Floubnoy,

Attorneys for the Plaintiff in Error.

Filed this.. da]) of February;. A. D. 1908.

FRANK D. MONCKTON, Clerk.

B}f. Deputyf Clerk.
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No. 1514

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit.

ALASKA TREADWELL GOLD MINING CO.

(a corporation),

Plaintiff in Error,

vs.

Z. R. CHENEY, as Administrator of the Estate

of Ole Linge, deceased,

Defendant in Error.

Upon Writ of Error to the District Court for Alaska, Division No. 1.

BRIEF FOR PLAINTIFF IX ERROR.

STATEMENT OF THE CASE.

The defendant in error, hereinafter called the plain-

tiff, sued the plaintiff in error, hereinafter called the

defendant, for alleged negligence in causing the death

of the plaintiff's intestate, in an accident in the Tread-

well mine, which occurred on the 5th of August, 190.3.

At the time of the accident the deceased, with a num-

ber of other men in the employ of an independent con-

tractor, was engaged in the work of sinking the main
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shaft of the Treadwell mine, which was then down some

800 feet below the surface. Ore was being hoisted from

the 440 foot level of the mine, by the usual skip and

hoisting apparatus. The shaft was perpendicular; the

skip was a large iron bucket, weighing, with its frame,

approximately a ton and a half and had a capacity of

3 or 31/4 tons of ore. AVhile a loaded skip was being

drawn to the surface the cable and sheave wheel broke,

the loaded skip fell, carried away two bulkheads below;

one at the 750 foot level and one below that, and killed

the plaintiff's intestate, who was at work at the bottom

of the shaft.

There are three specific grounds of negligence averred,

viz : first, the use of an old, and weak cable ; second, the

use of an old, weak, much-used and broken sheave wheel

;

third, the use of bulkheads or brakes, in the shaft of

insufficient size and strength.

On the trial there was no proof attempted as to negli-

gence in respect to the first and third grounds alleged,

and the learned trial Judge, in the instructions given

the jury, assumed that the cable and bulkheads were

reasonably sufficient (Kec. p. 456), and that the acci-

dent was caused by the breaking of the sheave wheel

(Rec. 449), and the question of negligence was limited

to the use of the sheave wheel.

The jury returned a verdict for $10,000. Motions in

arrest of judgment and for a new trial were filed in

time. The motion for a new trial was denied ; the motion

in arrest of judgment was granted and the cause dis-

missed on the ground of the lack of capacity in the



plaintiff to sue. From the judgment of dismissal the

plaintiff sued out a writ of error, to this Court, bring-

ing up solely the question raised on the motion in arrest

of judgment, viz : Was the appointment of Z. R. Cheney,

as administrator of the estate of Ole Linge, valid? This

Court held that it was, and reversed the judgment with

instructions to the lower Court to enter judgment on

the verdict.

Cheney v. Alaska Treadwell Gold Mining Co.,

148 Fed. 808.

Judgment was entered on the mandate, on May 24,

1907, and thereafter, and during the term at which said

judgment was entered, the defendant prepared, and had

settled and allowed, a bill of exceptions, bringing up

the entire case (Rec. 472), and filed the following assign-

ment of error:

^' I.

*' The Court erred in permitting the plaintiff to read

" in evidence to the jury, over the objections of the de-

" fendant, the deposition of Knute Hansen, because, as

'* shown by the record and the objections of the defend-

" ant, no sufficient foundation was laid for the introduc-

" tion of the testimony of said witness by deposition

'' instead of calling the witness in person.

'' 11.

'' The Court erred in admitting in evidence to the

*' jury, over the objections of the defendant, the pur-

** ported drawing of the sheave wheel made by the wit-

*' ness, F. J. Taylor, such drawing being introduced in

'* evidence as Plaintiff's Exhibit No. 9.



''III.

*
' The Court erred in permitting the plaintiff to intro-

*' duce in evidence to the jury the drawing of the Tread-

'' well shaft and shaft-house introduced in evidence as

" Plaintiff's Exhibit No. 10.

'* IV.

" The Court erred in permitting the plaintiff to intro-

'' duce in evidence to the jury the drawing made by the

" witness F. J. Taylor, of the purported drawing of the

" main shaft of the Treadwell mine, which drawing was

" introduced in evidence as Plaintiff's Exhibit No. 11.

" The Court erred in admitting in evidence the pur-

" ported drawing of the broken sheave wheel made by

'' the witness F. J. Taylor, which said drawing was in-

" troduced in evidence over defendant's objection, as

'' Plaintiff's Exhibit No. 13.

'' VI.

'
' The Court erred in permitting the plaintiff to intro-

" duce in evidence before the jury the testimony of the

** witness W. C. Angell, to the effect that if a sheave

" wheel six feet in diameter, which is hoisting a weight

" of, say, ten thousand pounds, out of a vertical shaft of

*' a mine, breaks—if a piece breaks out of the flange

'' twelve or fourteen inches long, and two or three inches

'' deep, and if that break extends below the top of the

*' cable, that he, the witness, would throw such wheel

" away; that such wheel ought not to be repaired unless

" there is nothing else to put in its place; that if it



*' should be repaired at all it would be a pretty hard

' * question to answer as to how it should be repaired, be-

** cause it is an awfully hard thing to repair a wheel of

" this kind and bring it back to its original strength;

'* that the way the witness would repair it would be to

*

' have a piece of boiler or sheet steel extend underneath

** the frame, around on both sides, clear around the cir-

" cumference of the wheel, and rivet it.

*

' The admission of such testimony was erroneous, for

" the reasons stated in the objection thereto; the witness

" was not qualified by express expert knowledge of the

" particular matter inquired about to give an opinion

" thereon.

'' VII.

*' The Court erred in overruling and denying the mo-

" tion of the defendant made at the conclusion of the

*' whole evidence praying the Court to direct the jury to

'* return a verdict for the defendant.

" VIII.

" The Court erred in refusing the prayer of the de-

'* fendant to instruct the jury as follows:

" There is no evidence in this case which would sup-

'* port a verdict for the plaintiff and you will therefore

*' return a verdict for the defendant.

" IX.

*' The Court erred in refusing the prayer of the de-

" fendant to instruct the jury as follows:

" If you find and believe that the breaking of the

" sheave wheel was due to a latent or hidden defect in



'* the metal of which it was made, such as could not be

'' discovered by ordinary care and inspection, then the

*' defendant is not liable for any injury caused to plain-

'' tiff's intestate by reason of such breaking, whether the

" defendant did not use ordinary care in inspecting it;

" for the defendant is not liable for any and all negli-

" gence, but only for such negligence as directly causes

" the injury complained.

" The Court erred in refusing the prayer of the de-

* * fendant to instruct the jury as follows

:

*' It is claimed by the defendant that appliances,

'' namely the sheave wheel, hoisting rope, and bulk-

" heads, which the plaintiff claims were defective, have

** been in use for a considerable period of time in the

*' Treadwell Mine, and have always been found safe and

" adequate for the purposes required of them; that they

** were regularly inspected and nothing in the way of a

" defect had been found; defendant was not guilty of

'* negligence in continuing the use of machinery and ap-

'' pliances, shown by actual use for a considerable time

'' to have been safe; and if the accident was due to a

" break in the sheave wheel and that break was due to

" some defect which regular and careful inspection

" failed to discover, then the defendant is not liable.

''XL

" The Court erred in refusing the prayer of the de-

'

' fendant to instruct the jury as follows

:

"It is claimed on the part of the plaintiff that the



sheave wheel, mentioned in the complaint and evi-

dence, had a piece broken out of the lip or flange, by

which the rope was held on the wheel, and that this

break contributed to or caused the accident complained

of, and that it was negligence on the part of the de-

fendant to use such wheel after the break mentioned;

it is claimed on the part of the defendant that the

break mentioned in no manner weakened or decreased

the strength of the wheel, that the flange from which

the piece had been broken was only intended to hold

the rope in place upon the wheel and that it had been

thoroughly repaired so as to answer that purpose as

well as if said piece had never been broken out; and

you are instructed on these issues as follows

:

" An employer is not required by the law to discard

or throw away a piece of machinery because of a

slight break which may be repaired so as to render it

reasonably safe and serviceable; and the use of such

machinery so repaired is not negligence. So if you

find from the evidence that even though a piece had

been broken off the lip of the flange, that such break

had been repaired so as to render the wheel reasonably

safe, as that term has been defined to you in these in-

structions, then you cannot find that the defendant was

guilty of negligence in continuing the use of the wheel.

" And unless you find from a preponderance of the

evidence that said break in the lip of the flange of the

wheel did lessen its strength or otherwise make it a

dangerous appliance after it was repaired, and that

the defendant knew or by the use of ordinary care



8

'

' could have known of such danger, theli you cannot find

'' this defendant guilty of negligence in that respect.

" The Court erred in refusing the prayer of the de-

*' fendant to instruct the jury as follows:

'* It is claimed by the defendant that the appliance,

" namely the sheave wheel, which the plaintiffs claim

" was defective, had been in use for a considerable pe-

*' riod of time in the Treadwell Mine, and had always

'* been found safe and adequate to the purposes re-

* * quired of it ; that it was regularly inspected and noth-

'

' ing in the way of a defect had been found ; and if you

'* find that this is true, then you are instructed that the

'* defendant was not guilty of negligence in continuing

*' the use of a wheel, shown by actual use for a consider-

" able time to have been safe; and if the accident was

'' due to a break in the sheave wheel and that break was

** due to some defect which regular and careful inspec-

' * tion failed to discover, then the defendant is not liable.

'' XIII.

*' The Court erred in refusing to grant defendant a

" new trial of this cause on the ground of the miscon-

'' duct of counsel for i3laintiff in his argument of the

'* cause to the jury which vitiated said verdict and made
'' it improper and erroneous to render a judgment

" thereon.

" XIV.

" The Court erred in refusing to set aside the verdict

" of the jury herein upon which the judgment in this

" cause is based, upon the ground that the verdict was



' vitiated bj' the argument of counsel for the plaintiff;

' that the damages awarded by the jury were excessive;

' and that there was not sufficient evidence to sustain

* said verdict for the plaintiff; and in overruling said

* grounds of said motion for the purpose of giving the

' plaintiff an opportunity to test the question of his

'* capacity to sue upon a writ of error to the United

" States Circuit Court of Appeals for the Ninth Circuit.

"XV.
" The verdict of the jury and the judgment rendered

" thereon for the sum of $10,000 and interest is wholly

'* unsupported by the evidence and for said reason is

'* erroneous."

THERE WAS >0 EVIDENCE THAT THE ACCIDENT WHICH RE-

SULTED IN THE DEATH OF PLAINTIFF'S INTESTATE WAS

CAUSED BY THE NEOLIGENCE OF THE DEFENDANT, AND

THE COURT ERRED IN DENYING THE MOTION OF THE

DEFENDANT TO INSTRUCT THE JURY TO RETURN A VER-

DICT FOR THE DEFENDANT (VII and VIII Asslffnnients of

Error).

The evidence disclosed the following state of fact

:

The Treadwell mine is o|)erated by means of a vertical

shaft. The ore is hoisted by means of a skip or bucket

weighing, with frame, about a ton and a half, and car-

ried 3 to 31/2 tons of ore. The load is hoisted by means

of a plough-steel cable attached to the skip and passing

over a sheave wheel, hung in a gallows directly over

the shaft and about 60 feet above the collar of the shaft

;
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thence the cable passes to a drum on the floor of the

hoist-house, upon which it is wound and unwound by

steam power raising or lowering the skip, the usual and

customary method of hoisting ores from mines by verti-

cal shafts. The cable used was a Roebling plough-steel

cable ll^ inches in diameter, and was practically new,

and had a breaking strain of 56 tons and a safety load

capacity of 11 2-10 tons. The sheave wheel was made by

the Allis Chalmers Company, who have the reputation

of manufacturing the best mining machinery to be had.

It was six feet in diameter and had a sustaining ca-

pacity of some 400 tons. The ore was being hoisted

from the 440 foot level in the mine, and the entire

weight on the sheave wheel, including skip, load and

cable, was approximately 5 tons. At the 750 foot, or

lowest, level, a bulkhead had been constructed in the

shaft as follows: six 12x12 timbers of Oregon fir were

bolted together side by side, in sets of 3 each, and the

lower ends recessed into the rock; the upper ends also

rested in a hitch cut in the rock, and the bulkliead

spanned the shaft at an angle of about 45 degrees, so

that any falling object striking the solid timbers would

be turned into the station. Sixty feet below this was

still another bulkhead of 10x10 timbers bolted together.

About a month or six weeks before the accident a small

piece was found broken from the flange of the sheave

wheel, and the wheel was taken down, sent to the shop

and repaired. The piece that had been broken out was

set back in the flange, which it perfectly fitted, and a

piece of sheet metal put along the outside of the flange
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and riveted to the flange at both ends and to the piece

that had been broken out and the rivets countersunk.

In the early moniing of the 5th of August, 1903, the

skip, loaded with ore and while being hoisted to the

surface, suddenly fell down the shaft, carrying awey

both bulkheads and killing plaintiff's intestate, who

was working in the bottom of the shaft for an independ-

ent contractor. Upon examination it was found that

a large piece some three feet in length had broken out

of the perimeter, or rim of the sheave wheel and the

cable was also broken. It was not claimed by the plain-

tiff on the trial that the defendant was guilty of negli-

gence in respect to the cable in use, or in the construc-

tion of the bulkheads. The contention was : first, that a

sheave wheel such as that in use should never be re-

paired at all, but should be discarded; and, second, that

if it is to be repaired, it should be done by passing a

piece of sheet metal entirely under and around the

perimeter of the wheel and riveting it to both flanges.

The case turned upon the question whether it was negli-

gence on the part of the defendant in using the sheave

wheel in question repaired as stated.

At the conclusion of the whole evidence the defendant

moved the Court to direct a verdict for the defendant,

upon the following grounds (so far as now material),

to wit

:

" The evidence conclusively shows that the sheave

" wheel, the breaking of which was the primary cause

** of the accident, was a reasonably safe and suitable

** appliance for the purpose for which it was being used.
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** The evidence fails to show causal connection be-

" tween the alleged defects in the sheave wheel and the

*' accident which resulted in the death of plaintiff's in-

'' testate.

" The evidence conclusively shows that the place in

*' which plaintiff's intestate was at work was as safe as

" it could reasonably be made, and that defendant dis-

*
' charged its whole duty to the said intestate in that be-

"half" (Eec. pp. 430-431).

The Court denied the motion and defendant reserved

an exception (p. 431).

The defendant in writing requested the Court to in-

struct the jury to return a verdict for the defendant,

which request the Court in writing refused (p. 441).

No formal exception appears to the refusal to give

this and other instructions, but as the decision was

upon a matter of law given wholly in writing and filed,

no formal exception was necessary.

Alaska Code, Part IV, Sec. 223.

(Rec. p. 445).

The question here presented necessitates a critical

examination of the entire evidence bearing upon the

alleged defect in the sheave wheel, and its relation to

the accident, and the application thereto of well recog-

nized rules of law; and for convenience we will con-

sider it under the following three subdivisions

:

First : Was there any sufficient evidence to go to the

jury on the question of defendant's alleged negligence

in using the sheave wheel repaired as stated?
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Second: Was there any sufficient evidence that the

alleged defect in the sheave wheel in any manner caused

the accident in question?

Third: Did not the evidence conclusively show that

the place in which plaintiff's intestate was at work was

as safe as it could reasonably be made? That is, in

view of the whole situation, had not the defendant as

matter of law discharged its whole duty to the plaintiff's

intestate in providing a reasonably safe place to work?

First: F. J. Taylor (Rec. 83), describes the repair

on the wheel as follows:

** Q. "Wliat was its condition, Mr. Taylor?

" A. There was a patch on the rim of it.

" Q. Did you notice a break on the rim of that

'* wheel?

** A. Yes, sir.

" Q. Where was the break; what I mean is, what
*' part of the wheel was the break in?

** A. The upper part.

*

' Q. What do you call the upper part ?

*' A. On the center of the flange.

*' Q. "What do you call the flange, is it represented

'* in the picture at all?

"A. On that cross-section.

'* Q. I understand you to say that a jiart of one of

'* these flanges was broken?

'* A. Yes, sir.

" Q. Describe the break; how long was it?

"A. I should say a foot or probably a little more.

" Q. How deep was it?
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" A. Nearly the full depth of the flange.

" Q. State whether or not the break extended below

" the top of the cable as it lay in the groove!

" A. Yes, sir.

'' Q. Are you positive of that, Mr. Taylor?

'^ A. Yes, sir.

'' Q. How was it patched?

''A. A piece put on the outside and riveted through

'' the flange.

'' Q. You say a piece was put on the outside of the

'' flange?

" A. Yes, sir.

" Q. State how long the piece was that was put on

'' the flange?

"A. I should say close to two feet long.

" Q. Where was that break and that patch with ref-

" erence to the spokes of the wheel?

"A. It was close to one spoke, say about one-third

" of the way across the space between two spokes.

" Q. Well, I want to get a little more definitely how
" that wheel was repaired, how deep was that i3atched

'' piece that was put over it?

"A. I should say about four inches, maybe a little

" more.

" Q. Do you know whether or not it extended clear

" under the groove and on to the other side and was at-

'' tached?

''A. It was not attached there. It was below the

'' break.

" Q. Was it clear under?

" A. Clear around? No, sir."
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This witness testified that he took down the wheel on

the day following the accident, and described its condi-

tion as follows (Rec. 80-81)

:

" Q. Describe the condition of the wheel that you

" took down.

'* A. Between three and four feet of the rim of the

'' wheel was broken out.

" Q. Just step down before the jury, Mr. Taylor. I

*' hand you plaintiff's exhibit No. 9, that has been re-

" ceived in evidence. What do you mean by three or

*' four feet of the wheel being broken?

** A. The wheel was broken from one spoke to the

'* end of the second spoke.

'* Q. What do you mean by 'rim'?

'' A. The perimeter, I suppose.

'' Q. The whole thing?

'' A. Yes, sir.

*' Q. The whole circumference?

** A. Yes, sir.

** Q. How large a wheel was that?

" A. About six foot, and probably a little more.

*' Q. What did you observe at either end of this

" break?

*' A. Some rivet holes in one end.

'' Q. How many?
** A. I think there was one and part of two others.

'' Q. That was the end of the break?

** A. At the end, yes, sir."
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Jolm Hagstrom testified that some time after the acci-

dent he was sent down the shaft to clean it out and

found a piece of the broken sheave (Rec. pp. 123-5).

" Q. Describe the piece that you saw?

" A. Something around two feet long, with a patch

" on the cast iron piece and a broken spoke.

" Q. State whether or not there was any part of the

'' spoke attached to that piece that you saw!

" A. Yes, sir.

" Q. You say you found the piece of the broken

'' sheave wheel about two feet long?

" A. Yes, sir.

" Q. Was there anj^thing attached? Just describe

*' the piece that you saw?

" A. Well, there was a spoke, a broken spoke six or

" seven inches long. There was a patch to it.

" Q. Was a spoke, or part of a spoke, the only thing

*' you saw? Was there any part of the perimeter of

" the wheel?

*' A. There was a patch on it.

" Q. Do you mean the spoke was a patched spoke?

" A. No, not a patched spoke.

'' Q. I understand you to say, then, that you saw a

** piece of the perimeter of the wheel, the circumference

" of the wheel?

'* A. Yes, sir.

** Q. How much of the spoke was attached to the

*' part you saw?

'* A. About six or seven inches.

" Q. Then I understand you to say you saw the

'' patch?
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" A. Yes.

'' Q. Where was the patch, on the spoke?

'* A. Under the rim.

*' Q. Describe the patch that you saw there on this

** piece of iron as near as you can!

"A. It is about six or seven inches long, with three

" rivet holes in it."

Nels Nelson (Rec. 132-133) testified that some time

prior to the accident he and Tom Noonan, the foreman

of the mine, found a piece broken out of the flange of

the sheave wheel in the compartment next the manway,

between 12 and 1-1 inches long; witness could not tell

how deep the break was, nor did he tell where it was,

or its nature.

Plaintiff then introduced the depositions of the wit-

nesses Bernard F. Hefele and John B. Thomas, as ex-

perts. Mr. Hefele was a machinist in the employ of the

AVhite Pass and Yukon Route. Had helped build hoist-

ing machinery, and had experience in repairing machin-

ery generally. As an ex|)ert he testified as follows:

" Q. Now, I will ask you this question: The broken
'

' wheel I have .just mentioned is repaired in this waj^ ; a

** piece the size of the broken piece is laid back in the

" space broken out; a piece of iron is then placed on the

*' outside of the broken flange, covering the break in

" depth and extending about four or five inches over

** each end of the break. It is then riveted at each end

*' of the piece put over. Three or four rivet holes at

" each end—the rivets extending clear through one

" flange and being counter sunk. In your opinion is
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" a sheave wheel so broken, and so repaired, a fit and

" suitable piece of machinery to be used for hoisting

" such weight?

" A. Well, it is a very dangerous thing to do—

I

" would say, no.

" Q. Explain what is liable to happen to the wheel

" if repaired in that way.

" A. The strain of the cable will come right on that.

*' Q. If you say it is not fit or suitable, why not!

" flange,—I mean that piece of iron that is fit on the

" flange, instead of the broken piece, and it would just

'^ work on the rivets alone. The flanges are not very

*' heavy anj-way on these wheels. To repair that prop-

*' erly, it would be necessary to fit a piece of iron

" around the sheave, so that it will grip the other side

" of the wheel and have a chance to brace itself against

" the flange and thereby resist the strain. Let the

" patch go clear around the bottom part of the sheave

'' part of the wheel, and rivet it on the other side,

" through the flange.

*' Q. Then what would you say as to whether or not

" a wheel would be safe if repaired in the way I have

" stated to you—would it be safe, or would it not?

'* A. It is a risky thing, because it is liable to break

" again any minute.

*' Q. "What is liable to happen to the cable if the

'' wheel does break?

" A. "Well, the cable would naturally slip off and slip

" down on the axle of the sheave, and with a weight at-

'* tached to it like with a quick jerk, is liable to snap it

" right off. It would be apt to catch on the edge of
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" the flange and then the weight coming down with

** about three feet of a fall, it would be liable to snap

" the cable right off.

*' Q. Could a sheave so broken, as I have described,

" be repaired at all, so as to make it a fit, proper and

" safe instrumentality to be used for the purpose afore-

*' said, and if so, how?

" A. Well, I stated before how this could be re-

'' paired.

** Q. Well, if it was repaired in the way you have

" mentioned, would it be as good a wheel as a new
" wheel?

" A. Well, the way I said to repair it, would be al-

" most as good, but, of course, the patch weakened it.

" It would answer the purpose for the time being, but

" as soon as a new wheel could be procured, it should be

" exchanged.

** Q. A sheave wheel so broken, and so repaired, as

'* I have described to you, is set to work hoisting a

" weight of 10,500 pounds, as I have described, and

" while so engaged, it breaks—the break begins in the

" immediate neighborhood of the rivet holes in one end

" of the piece used as a patch. It includes the patched

** piece and extends for about three feet of the entire

*' perimeter of the wheel—that is, about three feet of

" the perimeter of the wheel breaks out and falls. We
** will assume that it was a good wheel, free from latent

" defects to start with, and before it first broke as I

** have described. In your opinion, what caused the

** subsequent breaking of that wheel—that is the break-

" ing of the three feet out of the perimeter. Beginning
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" at the patched piece it started to break on one end of

** the j)atch, and took off the entire piece.

"A. If that is so, there is no doubt it was on account

'' of the patch not being put on in the right way.

'' Q. Now, Mr. Hefele, objection has been made to

'' your testifying to those things that you have testified

" to, because you have not shown yourself competent. I

" will ask, if, in your experience and observation as a

*
' machinist, and a man who has worked on hoisting ma-

" chinery, and observed the operation and the effects on

'' hoisting machinery, whether or not your experience

" and observation in that line has enabled you to tes-

" tify as you have testified?

" A. Well, I have testified to my best knowledge and

'* experience. I am a good all-around man and have

** worked on all kinds of machinery—I have handled

" hoisting machinery just as well. I would not be here

'' to swear to something that is not so. I am a man of

'' honor, and if you say I am not qualified, I will just

'* take that as an insult. I am a gentleman. I always

'' will be.

'' Q. Mr. Hefele, I understand you to say that you

'' have been around hoisting machinery while it was in

'' operation and understood how it is conducted?

" A. Yes, sir.

" Cross-Examination.

" By Mr. Cobb. Q. You say your experience in

*' working on hoisting machinery was obtained with

*' Gigal & Co., of Vienna—how long did you work with

'' them?
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" A. About three years.

*' Q. When was that?

"A. In 1878, 1879 and 1880.

*' Q. In what capacity were you working?

" A. Machinist.

'' Q. What position did you hold in the works?

" A. Machinist.

" Q. Were you a foreman or superintendent!

" A. No, just mechanic.

*' Q. As I understood it, you have not worked in any
'

' factory where hoisting machinery has been built since

" then?

*' A. Not in a factory where they made a specialty

** of that kind of work.

" Q. You have been asked, and have testified, in re-

'* gard to a cast iron wheel. Have you had any experi-

*' ence with cast steel?

" A. Yes, sir.

*' Q. Cast steel, at the time you worked there, was

" not used?

" A. No, sir, there was no such thing as that, but I

'' know all about cast steel.

" Q. Now, you stated in answer to a hypothetical

*' question in reference to the proper repair of this

'* wheel, that as soon as the piece broken out of the

" flange was broken clear to the bottom, it would cause

"it to drop. Do I understand you mean clear to the

" bottom of the groove?

" A. Yes, sir.

" Q. And your statement was based upon that

" hjTDothesis?
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" A. Yes, sir.

*' Now, Mr. Hefele, take this sort of a case: That in-

" stead of the piece broken out of the flange—that this

'
' wheel in the first place was cast steel, and that instead

" of the piece being broken out to the bottom of the

'' groove, it was only broken out to a point on the flange

'' to the top of the IVs-inch cable that worked on it, and

'' instead of 12 or 15 inches long, it was only three to

" five inches long—if that was the case, what would you

*
' say ; would it apply, or not ?

" By Mr. Jennings. I object as not being proper

** cross-examination. The witness has not been asked

*
' any question based upon such hypothesis ; and because

'' the evidence does not show any such state of facts as

'
' are assumed to exist in the question. The question is,

" therefore, not based upon the evidence adduced, and

'' for that reason, and for the further reason stated, it

*' is not proper cross-examination, and is irrelevant, in-

" competent and immaterial.

" (After argument.)

** By Mr. Jennings. I am willing to concede that

'
' there are no facts to prove that it is a cast iron wheel

;

" it may be stricken from the case.

'
' By the Court. I think the question and answer may

*' stand, subject to motion to strike, at the close of the

'' trial, if they do not introduce the facts, or do not in-

*
' troduce evidence tending to prove the facts upon which

" they base their hypothetical question. I will overrule

'^ the objection, subject to renewal.

'' (Defendant excepts.)
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'' A. Well, if that wheel is cast steel, it is about 100

per cent improvement, and there is not so much dan-

ger, as 5^ou can rivet cast steel very good without

breaking; and the length of the piece broken out does

not matter, because whenever the cable catches the

wheel and winds on the drum, why as soon as there

is a breakage of the flange, it is liable to slip the cable

in there. You see if it was going in a straight line it

would not be so apt to, but if pulling sidewise, or on

an incline, it would be liable to slip the cable off. If

I had something I could show you how, with a sketch.

" Q. Now, then, you said a moment ago that you

could testify better if you had a sketch of this wheel.

I will exhibit to you here a sketch of the wheel, and

ask the stenographer to mark it 'Exhibit No. 1'.

" By Mr. Cobb, Q. Now, we will assume for the pur-

pose of the questions regarding this wheel, that the

sketch is drawn to scale, and the correct dimensions

are shown by the figures upon it. Now, assuming that

this is a cast steel wheel, six feet in diameter, and that

the method of its operation is for a perpendicular lift

out of a shaft, the cable running directly over this

sheave wheel, and thence to the drum 200 feet away,

ui)on which it winds; and we will further assume that

a piece is broken out of the flange of the wheel,

l^atched out to a depth of about V/^ inches from the

bottom of the groove, so that up to the level of the

rope as it lies in the groove, the flange is intact and

not broken, and that the piece patched out is about five

inches in length. That piece is set back into the flange

where it accurately fits, and a piece of sheet steel,
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" extending about 18 inches on each side of the broken

" piece, is put on the outside of the flange and riveted

" there; and the piece patched out is also riveted on to

*' it. I will ask if that would be the proper way to repair

*' that wheel. I will further add that the piece of sheet

" steel extends about nine inches on each side of the

' * patched piece and the rivets are of proper size and put

" in by competent mechanics, and the whole thing firmly

*

' riveted in there.

" A. Well, if the sheave is cast steel, it can be prop-

" erly repaired in the above said way, as I have stated.

" Q. Now, assuming that the drum upon which the

" cable is wound is situated 200 feet distant from the

" sheave wheel, what, if any, would be the strain upon
*' the flanges?

" A. If the drum is two hundred feet away from the

" shaft the strain cannot really be very great—espe-

" cially if that piece is put in to fit the plate.

** Q. Now, I will ask you this question. Would a

'' patch upon the wheel such as described to you in the

*' question put by Mr. Jennings, have any effect or

*' tendency to cause a break in any other part of the

** wheel?

" A. Xo, not necessarily.

'

' Redirect Examination.

*' By Mr. Jennings. Q. Mr. Hefele, when I asked

" you the question about the flange being broken below

*' the top of the cable, you answered that such a sheave

'* so broken was an unfit instrumentality to be used in

" the lifting of such weight. Now, Cobb put a question

" to you, assuming that it was broken clear to the bo^-
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torn of tlie groove. I will ask you again, if it was

' broken below the top of the cable, and repaired, as you

' have suggested, would your answer be the same as you

' gave him?

" A. No, sir; if it breaks below the top of the cable,

' and above the bottom of the groove, it is not safe. If

' she breaks in the bottom of the groove, it is not safe;

' but if it breaks above the cable, so that the cable can

' bear on the sound part of the groove, then it is safe if

' it is above the cable and repaired in the way I have

' said."

John B. Thomas was foreman of the molding shops

if the same railway, and had experience in molding

ast iron sheave wheels, but did not testify to any ex-

perience in repairing. As an expert he testified as fol-

ows:

** Q. Well, do you know the effect of repairs on cast-

' ings—boring holes in cast iron and things like that?

*' A. Yes, I have had some experience—that is, I

* have seen the effects caused by such repairs.

** Q. You would know what was a proper, or im-

' proper, or safe or unsafe way of repairing the flanges

' of a sheave wheel ?

'* A. Well, I have an idea how it should be done.

" Q. I will ask you a question: A weight of 10,500

' pounds is to be hoisted vertically about 750 feet. It

' is being done by means of a wire cable, IV^ inches in

' diameter; the cable being attached to the weight,

* passes over and above a sheave wheel, situated at the

'. other end of this distance of 750 feet ; thence it passes
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to a drum, around which it is wound by the action of

steam. The sheave wheel is cast iron, and is about six

feet in diameter, and the flanges of the sheave are in

proper proportion. The wheel has six spokes. This

sheave wheel breaks in this way: A piece about 12 or

15 inches in length and 2 or 3 in depth, breaks out of

one of the flanges between the spokes—the break ex-

tending below the top of the cable, and lying in the

groove. The break which I have described is repaired

in the following way: A piece the size of the broken

piece is laid back in the space broken out. A piece of

iron is then placed on the outside of the broken flange,

covering the break in depth, and extending about four

or five inches over each end. It is then riveted at

each end of the piece put over, 3 or 4 rivet holes at

each end and being counter-sunk. In your opinion, is

a sheave wheel so broken, and so repaired, a fit and

suitable piece of machinery for hoisting?

"A. I should think not. No, not where there are

any lives in danger, but otherwise, if it was for some

place else—but even then it is not a safe wheel. The

wheel is weakened, for the simple reason that on these

flanges the iron is harder—is chilled as it runs out to

that light point, and there is not enough elongation.

In other words, it is so brittle and hard, there is no

give ; and in putting that patch on there, and in draw-

ing those rivets, as I understand the question, it is

more or less shrunk, no matter how correct the iron

may be, or how even you drill the hole. It has a tend-

ency to draw, and with the rivets like that, it has a
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tendency to buckle and throw that piece out again, or

break on one side or the other,

" Q. Now, let us assume that before this little piece

broke out, as I mentioned, it was a good wheel, and

even at the time I am going to talk about, a little later

on, it was a good wheel, with the exception of that one

break. Now supposing that sheave wheel being a good

wheel, breaks that way and is repaired that way, and

then set to work hoisting the weight I have described,

and while so engaged, the sheave wheel breaks—the

break beginning in the neighborhood of the rivet

holes, in one end of the piece used as a patch. It in-

cludes the patched piece, and extends for about three

feet along the perimeter of the wheel—that is, about

three feet of the perimeter of the wheel falls or

breaks out. In your opinion, to what is the breaking

of that three feet of the perimeter of the wheel due?

" A. Well, it is due to just what I gave you a few

minutes ago. In riveting the piece on the flange, as I

have said before, the drawing of the rivets and bind-

ing them, draws the iron, and it has to give in some

place. The iron being hard, it will not give. It is

like a piece of glass.

" Q. Would you ascribe the breaking of the wheel

—

the three feet of the wheel—to the way it had been

l)atched ?

" A. Wliy, certainly, it would cause the breaking of

the wheel.

" Q. Do you know of any way l)y which the wheel out

of the flange of which a piece is broken, as I have de-

scribed—do you know of any proper way in which it
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" could be repaired to make it safe to raise 10,500

" pounds 750 feet?

" A. Well, I think it would be a better way to bring

'

' the patch around both sides of the sheave, underneath,

" so it would fit and rivet on both sides of the flanges.

" Let that be one solid piece, forged by a smith, and

'' brought up underneath there to fit, so it will be per-

*
' fectly close, and then rivet.

'* Q. And if that wheel is to be repaired at all, I un-

'' derstand that that is the proper way to repair it?

'' A. Well, I think it would be a more safe way, but

" still the break would weaken the wheel, anyway, the

" minute it is drilled into.

'' Cross-Examination.

** By Mr. Cobb. Q. Have j^ou had any experience

" with cast steel?

''A. Some.
'

' Q. Now, to change the hypothesis put in the ques-

*' tion by Mr. Jennings, what would you say as to a cast

'' steel wheel?

*' A. Well, if it is cast steel, why undoubtedly it

" would stand a great deal more strain, and lift a heav-

" ier load without breaking; and if it was made out of

" proper steel it would not break.

" Q. Well, we will put the question in this way: It

" is a cast steel wheel, made by one of the largest and

" most responsible manufacturers in the trade. The

" piece that broke out of it was about five inches in

'' length, and extended down to about the level of the

" top of the cable (which was IVs-inch cable) as it ]aj in
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' the groove. That piece was set back in there, where it

* fitted perfectly, just as it had been broken out. A
' piece of sheet steel the width of the piece broken out,

' and forged to fit the curvature of the wheel, was put

' on over that, on the outside, and riveted into the

' flange of the wheel, on each side. Now, would you

' say that that was the proper way, or not, to repair the

' wheel?

"A. If that was a steel wheel, with the patch riveted

' of soft malleable cast steel, it would be reasonably

' safe.

" Q. Where would the strain upon the sheave wheel

' come, in hoisting vertically: Does it come from the

' bottom of the groove, or upon the flanges?

" A. If pulling in a straight line, it would come upon

* the groove, but if there is a lateral motion, or a sway

' to the rope, it would come upon the flanges.

" Q. So, if the weight to be hoisted, is being brought

' up the shaft and the weight itself working in guides,

* so as to keep it steady, as I understand it, there is no

* strain, except in the bottom of the groove?

" A. No, only in the bottom of the groove, where the

* cable lies.

" Q. Then if the weight to be hoisted, was in a shaft,

* which was supplied with guides, and the patch in the

* flange of the wheel did not extend below the top of

* the cable, as it lay in the groove, there would ho no

* strain on the flange?

"A. A direct line across here. (Note: reference is

' hereby made to sketch.) As I understand you then.
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" the patch is above the cable, as it lies in the groove!

" Mr. Cobb. Yes.

" A. Then it has no tendency to affect the strength!

*' Q. Then, as I understand you, the patch would not

'' affect the wheel at all?

" A. Oh, yes, it would. It takes the strength out of

" the wheel. It is a strain along the flanges. If it is

** an iron wheel, to take a piece out of the flanges will

" weaken that wheel, which I would judge would not be

" safe, when repaired, because it is liable to crack at

'

' any time. I have seen lots of them in the scrap piles,

'* broken in that way, and I can show you, if you will

'' come up to the shops. With a cast steel wheel, it

" would weaken it some, but it would be more safe, be-

'' cause there is give to steel.

*' Q. If this was a steel wheel, and was broken and

" repaired in the manner put to you by me, would it be

** a reasonably safe wheel to use for the purpose of

'' hoisting the weight stated?

" A. Yes.

" Q. The wheel in question was a six foot sheave

*' wheel, drawn to scale on Defendant's Exhibit No. 1,

*' which is now before you here, I will ask if you have

" sufficient experience as a machinist and mechanic, to

'* know what weight it would bear?

"A. I am not a machinist, and I do not know.

" Eedirect Examination.

" By Mr. Jennings. Q. In the case I have men-

" tioned to you, the cable passes over the sheave onto a

*' drum about ^ix feet in length, and is wound around
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* that drum. AVould that give any lateral strain to the

' flanges—we will assume that it is 75 feet from the

' drum?

" A. Why, certainly. It would certainly have a

' tendency to aifect the weight on the flanges of the

' wheel—the more the sway was, the more the strain

' would be on the flange, and the weight itself will give

' it a start when the engine moves and sometimes cause

' the rope to fly up. It sways so I have seen it strike

' the shaft, I was on the cage myself, at the time."

W. C. Angell was called and testified that he was a

machinist, thirty-seven years old, and had experience

Q handling hoisting machinery in mines. Worked as a

aachinist at the Treadwell mine from December, 1897,

the spring of 1899. They used at that time cast iron

heave wheels. Six foot sheave wheels are usually

lade of cast iron. Was master mechanic at Treadwell

wo months in A])ril and May, 1901. During that time

he Treadwell Company used cast iron sheave wheels,

jater in 1901 was again employed at Treadwell simply

s machinist. During the time he was employed at

he Treadwell mine the hoisting ])lant was constructed

carry only two tons of ore. He never saw any six

oot sheave wheels at Treadwell, of steel, or anything

Ise but cast iron. Knows that one of the wheels in use

Q the hoist in August, 1903, viz., the one on the left look-

ng toward the wheels from the engine, was installed

Q 1898, by witness, and was of cast iron.
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Testifying as an expert, this witness said

:

" Q. Mr. Angell, if a cast iron sheave wheel is

" broken below the top of the cable if the piece broken

" out of it was say twelve or fifteen inches long, and

'
' two or three inches deep, so that it extended below the

*' top of the cable, what in your opinion, should be done

" with that sheave wheel!

'' By Mr. Cobb. We object until the witness is fur-

'* ther qualified, by showing experience and knowledge

*' of the particular matter inquired about.

** By the Court. I overrule the objection.

" (Defendant excepts.)

'* A. What is the question!

" By Mr. Jennings. Q. I say, if a sheave wheel six

*' feet in diameter, which is hoisting a weight of, say,

** ten thousand pounds, out of a vertical shaft of a mine,

*' breaks if a piece breaks out of the flange, twelve or

*' fourteen inches long, and two or three inches deep,

** and if that break extends below the top of the cable,

" what should be done with that sheave wheel!

"A. I should throw it away.

*' Q. Ought it to be repaired at all!

" A. No, sir, not unless you have nothing else to

'* put in its place.

" Q. If it should be repaired at all, describe what

*' would be a proper way to repair it?

*' A. Well, that is a pretty hard question to answer,

'' because it is an awfully hard thing to repair a wheel

'' of this kind, and bring it back to its original strength

** —the way I should repair it, would be to have a piece
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* of boiler or sheet steel extend underneath the frame,

* around on both sides, clear around the circumference

' of the wheel, and rivet it.

' Q. What would you say if a sheave wheel, such as I

' have described, to you, were repaired in this mannej*.

' Suppose the piece broken, or a piece similar to it,

' was placed back in the place where it was broken

' from, and then another piece of iron, steel, or any

' strong material—the strongest material you couid

' get—were placed on the outside of the flange over

' this broken place extending four or five inches—or,

' even say ten inches, on each end of this broken piece,

and extending below this broken piece, so that it covers

' the broken piece entirely, and then, that patch were

' riveted on to the side of the flange by rivets going

' through the side of the flange, and being countersunk

—

' what would you say as to that method of repairing

' that sheave wheel ?

**A. How do you mean that question—with reference

to the strength of the wheel ?

" Q. Yes, with reference to whether that would be

a proper way to repair any such wheel?

" A. That would be only a temporary way, not a

proper way.

" Q. You stated, Mr. Angell, that for temporary ])ur-

poses, it might be repaired in that way—what do you

mean, explain to the jury a little more fully, I don't

' quite understand you; what do you mean by saying

' that would be only a temporary' way?
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" A. What I mean by that, is if the sheave wheel

*' were still continued in use, that would probably keep

'* the cable from jumping off its groove.

" Q. For a while?

" A. For a while, yes, sir.

" Q. I will ask you this question—if the sheave wheel

' is calculated to bear with safety eighty tons, when it

* is a good wheel, no piece broken out—state what

' effect the breaking out of a piece of flange below the

' top of the cable, would have—state whether or not,

* if it is broken in that way, there is any way of com-

' puting or calculating or estimating how much it would

' bear, after it is broken that way?

" A. No, sir.

" Q. Now, Mr. Angell, I asked you with reference

*' to cast iron wheels, suppose the wheel were made of

" any other metal, like sheet steel or any other metal,

*' and it is broken below the top of the cable as it lies

" in the groove, ought it to be repaired at all?

'

' A. No, sir, I think not ; it would be the same propo-

'* sition, only a cast steel wheel would naturally be

" stronger."

On cross examination the witness testified as an ex-

13ert, as follows

:

" Q. Did you ever repair a sheave wheel?

" A

" A

'' A

I have, yes, sir.

That had a piece broken out of the flange?

Yes, sir.

What sort of a sheave wheel was it?

A small one, fourteen inches in diameter.

Did you ever repair more than one ?
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"A. I think I repaired two at the Apollo miue.

*' Q. AVliat size were they?

'* A. They were small, about fourteen inches.

** Q. Did you ever repair a large one, six foot, or

thereabouts ?

" A. No, sir.

" Q. You never had any experience in repairing those

at all?

" A. Not personally, no.

" Q. You could not have experience except person-

ally, I take it. Now, Mr. Angel 1, you stated a while

ago, that there is no means of calculating the strength

of the sheave wheel, a piece of which had been patched

out of the flange?

" A. Yes, sir, I did.

** Q. How do you know there is no means of calcu-

lating itf

** A. Because there is no means of telling the condi-

tion of the wheel. It might be cracked in places or

strained.

" Q. It is only with reference to that, that there

might be some latent defect—that you cannot calcu-

late it?

"A. I mean that no man could tell the condition of

the wheel after it has a piece broken out of it.

" Q. Don't you know that they can take a cross

section of the perimeter where the break occurs, and

make a mathematical calculation of the strength of it?

" A. No, sir.

" Q. Did you ever do that thing?

" A. No, sir.
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" Q. Did you ever make a calculation of the strength

" of the wheel at all?

*' A. No, sir.

'' Q. Could you do that?

"A. If I had occasion to do it, I could find text

" books to find out.

'' Q. You would have to go to text books!

" A. Yes, sir,

" Q. Your statement that there was no way of cal-

" culating strength, was based upon the assumption that

" there might be latent defects in the wheel, that you

" could not take into consideration?

** A. I don't understand you.

" Q. I say, your answer, that there was no way of

** calculating the strength of the wheel with a piece

" broken out of it, was based upon the assumption that

*' there might be latent defects in it, the effect of which

'' you could not calculate, was it not?

"A. I don't see any possible way of calculating the

" strength of a wheel after a piece is broken out of it.

" Q. You don't?

" A. No, sir.

" Q. You don't know whether other people can or

''not?

*

' A. I have never seen them.

" Q. You have never been taught how to do that?

'* A. No, sir, and I never heard of anybody else that

'* has been, either.

" You are pretty ignorant of that, anyway, on that

" subject, on the subject of calculating the strength of

" wheels?
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"A. I admit that, yes, sir.

'' Q. Your statement, that this was an iron wheel,

'' and that all the wheels you saw. over there, were iron

*' wheels, is based simply upon your observation of them,

'* as they were put in the mine, was it not?

** A. Yes, sir, and from a general knowledge of the

" nature of cast iron.

" Q. How did you know they were made by Allis-

** Chalmers Company?
*' A. The two hundred and forty plant?

'' Q. Yes.

" A. Because the whole equipment was made by the

" Allis-Chalmers Company? I saw the plans and speci-

" fications of the whole thing, they were brought from

*' the Frazer & Chalmers Company.

*' Q. You don't know that they were cast steel wheels

" made by the Walker process?

'' A. No, sir, I don't know anything about the Walker

*' process.

*' Q. You have never seen cast steel sheave wheels?

*' A. No, sir.

'' Q. You don't know there is such a thing in the

" trade?

"A. It is not common.

*' Q. Do you know there is any such tiling at all .'

*' A. They might be made as a special order, but not

*' as a general rule.

" Q. Don't you know they are advertised in the

'' Allis-Chalmers catalogue, advertised as the best i.atont

" for a cast steel wheel?

'* A Thpv nro vorv recentlv."
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This was all the testimony offered by the plaintiff

on the question of the insufficiency of the sheave wheel.

Plaintiff, in oj^en Court, admitted that the sheave wheel

was originally a good sheive wheel, and that it was

l)roperly inspected, and that the only question was

whether or not the sheave wheel was properly repaired

and in fit condition to be used at that time (Eec. p. 247).

It will be noted that plaintiff's evidence was exceed-

ingly vague as to the nature of the break and the method

of repairing it. And there is not a line of evidence,

to the effect that it is not usual and customary to rejiair

sheave wheels broken in the manner that this one was,

nor that there is a recognized method of repairing them,

better than the method used by the defendant. Neither

of the witnesses, Hefele or Thomas, so far as the evi-

dence shows, had ever repaired or seen repaired such a

break in a sheave wheel as the one in question. Their

opinion is based upon a general experience in machinery

and molding, but neither of them had ever had any-

thing to do with mining. W. C. Angell stated that he

had repaired two small 14-inch sheave wheels when the

flange had been broken, and had never repaired the

larger sizes such as a six foot sheave. In reply to the

hypothetical question put by counsel, he stated that

he would throw the wheel away; that it ought not to be

repaired at all unless you have nothing else to take its

place; that he would repair it by carrying the piece of

sheet metal clear around under the perimeter and rivet-

ing it to both sides. But there was no evidence offered

that anybody else would so repair it, much less that
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there was any recognized custom, or usage, to make re-

pairs in that way.

Besides this, the opinions of these so-called experts

was based upon the hypothesis that the wheel was of

cast iron, and there was no proof that the particular

wheel that broke was cast iron. Both Hefele and Thomas

were of the opinion that if it was of cast steel it was

properly repaired. These witnesses also laid the

greatest stress upon the danger of the repaired flange

again breaking off and allowing the cable to drop to the

axle, thereby breaking it—a matter which manifestly

had no bearing upon the question at issue, since the

accident did not occur that way. Neither of them made

any calculation or gave any opinion that the repairing

of the flange could or did so weaken a wheel of the

size and strength of the one in use, as to render it

incapable of sustaining the load that was on it at the

time it broke. Mr. Angell in fact admitted his utter

inability to make such a calculation, and had not even

heard that such a thing could be done. Yet it is ol)-

vious that if the repairing of the wheel did not cause

the wheel to become so weakened that it could not sus-

tain a working load of five tons, then the fact that it

was repaired, ivhether properly or improperly, in no

manner caused the accident—a matter which will be

more fully discussed later.

To meet this ''mere scintilla" of evidence, for it was

nothing more—if even that—the defendant introduced

the following evidence:
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Oscar W. Erdal, a thorouglily educated and experi-

enced mining engineer, drew a plan or sketch of the

identical wheel that broke. This sketch was drawn to

scale from actual measurements, and is in the record

at page 433, Defendant's Ex. E, which is identical with

the sketch used in cross examination of the witnesses

Hefele and Thomas (Rec. pp. 234, 236, 237). An exami-

nation of this drawing in connection with Mr. Erdal 's

testimony, which was undisputed, will give the Court

an accurate conception of the wheel. This witness

(Rec. pp. 277-306), after fully qualifying, testified in

substance that he had made a calculation of the strength

of the rim of the wheel in question, the part that broke,

both in its original state, and with one flange entire

excluded. In making the calculation the witness assumed

that the load on the wheel at the time of the accident

was 11,500 pounds, a thousand or fifteen hundred pounds

greater than the load claimed by plaintiff to have been

upon it. The calculations were made for both cast iron

and cast steel. For cast iron the load of 11,500 pounds

was only 1/127 part of the breaking strain, and for

cast steel 1/253 part of the breaking strain. With one

flange entirely included the load used was only 2/137

of the breaking strain for iron, and 1/141 of the break-

ing strain if steel. These results were fully explained

and verified and were not questioned or disputed.

Robert A. Kinzie, general superintendent of the Tread-

well mine, and an educated and ex]ierienced mining en-

gineer (Rec. 307-346), after qualifying, and explaining

fully the conditions surrounding the hoist, the size and



41

strength of the cable, the bulkheads used, aud their con-

struction, testified that the sheave wheel in its repaired

condition had a breaking strain of approximately four

hundred tons; that a safe load would be one-half the

breaking strain, and a safe working load 80 tons. The

witness then described the break in the flange and the

repairs as follows:

" Q. I say, just describe to the jury the nature of the

'' repairs that had been put on the wheel?

" A. Why, a piece had been broken out of the flange

'* of the wheel, and this piece, in repairing it—a piece

" of sheet steel, or boiler steel was forged to fit the con-

" tour of the outside portion of the rim, and this piece

'' had been riveted to the flange of the sheave; the

'
' piece that had been broken out, had been set back into

" its original position and bolted to the—oh, not bolted,

" but riveted to a piece of sheet steel on the outside;

'' the rivet holes were countersunk, giving a smooth,

" even surface on the inside of the wheel.

" Q. About what depth of the flange did the broken

'* piece extend?

" A. My best recollection was about two inches.

" Q. State whether or not, it extended down to such

" a depth that rope or cable in the operation of the

" sheave, touched or bore against any part of the por-

" tion that had been repaired?

'' A. No, it did not.

" Q. Do you know whether the repairs, as you ex-

" amined them, had been properly done, and in a work-

'* manlike manner?

"A. I think they were.
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" Mr. Jennings. Q. You were asked if you knew
*' whether they had been properly done?

''A. I think they were.

'' Mr. Jennings. Q. You were not asked whether

'* they were?

"A. I do know.

*' Mr. Cobb. Q. State whether they were, or not.

''A. I think they were, yes, sir.

'' Q. State whether or not, from your experience as

** a miner and mining engineer, in your study of the

** subject, this sheave wheel was a reasonably safe and

" suitable instrumentality for the purpose for which

" it was being used?

"A. It was."

Testifying as to the probable cause of the break that

resulted in the accident the witness testified:

** Q. From your knowledge and experience, as a

" miner, and mining engineer, can you give an opinion

*' as to the probable cause—I will first ask you this

'* question—do you know what caused that wheel to

" break?

" A. No, I could not say positively that I do.

*' Q. From your knowledge and experience as a min-

** ing engineer, are you able to give an opinion as to the

" probable cause of the break?

** A. I have my own opinion of the cause of it, yes.

'* Q. Based upon your knowledge and experience as

'* a miner, and in that class of business?

" A. Yes, sir, and on a similar accident.
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'' Q. What, in your opinion, could have caused a

'' break at that point*?

** A. I think it was a case of over-winding, or it was
'' hit by the skip.

" Q. It may have been caused then, by a blow from

*' the skip, as it went up"?

" A. Yes, sir—but I don't know that that was the

" case, or anything about it.

*' Q. Are there any other probabilities, or possibili-

" ties, in relation to the cause of it?

" A. Yes, sir, there are a number—it could have

" happened in various ways.

" Q. State them.

*' A. One way it could have happened, if the skip

" was overloaded, and a large piece of rock happened

''to be on the top, and it should fall between the skip

" and the shaft, and should become wedged in there,

" it would have a tendency to break both the rope and

" the sheave—it would be a very great strain exerted

" upon them.

"Q. So you mean it would wedge the skip in?

" A. Yes, sir, and either of three things would have

" to happen—either the wheel plates would break; the

" divider plates would break, the rope would give way,

'
' or the sheave would give way.

"Q. Do you know anything about the latent strain

'' and defects in metals, that sometimes causes large

" castings to break?

''A. Yes, sir.

'' Q. Could they have anything to do with a break

" of this kind?
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" A. Yes, sir, that is always possible, particularly

" in close grained castings, there you have very often

" a spongy mass on the inside and sometimes, a break

" will be caused by unequal shrinkage of material.

** Q. From your experience and knowledge of the

'* subject of mechanical engineering, in your opinion,

" could the fact that the wheel had been repaired, in

'' the manner that it was, possibly have anything to do

*' with the accident that happened there on the morning

'' of the 5th of August, 1903!

" A. No, I think not."

The witness further testified that the wheel in ques-

tion was purchased from Frazer & Chalmers, reputable

manufacturers of mining machinery; that it was of cast

steel, and the best wheel made. He examined the frac-

ture immediately after the break and found it steel.

The wheel had been melted up as a steel component of

castings to be used in the mine. In reply to the point

attempted to be made by plaintiff's counsel, that the

wheel had been melted up to prevent a further exami-

nation, witness stated that the case had been tried once

before, and it was then brought out in evidence that the

wheel was then at Treadwell; that neither the plaintiff

nor his counsel had asked to examine it, and that at the

first trial there was no testimony offered, or claim made

by plaintiff that the wheel was of cast iron.

R. C. Stewart, a machinist of many years' experience

in putting in, balancing and keeping in repair sheave

wheels in mines, testified as an expert that the wheel

was properly repaired (Rec. 362, 371).
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W. Strafford, a machinist of 50 years' experience,

icas in the shop and saw the tvheel repaired. The ma-

terial part of his testimony is as follows (Rec. 372-8)

:

*' Q. Just describe it to the jury—what was neces-

'

' sary to be repaired and how the repairs were made

!

" A. Well, there was a piece broke out of the rim

of the sheave, as near as I can remember; it would

be about six or seven inches long, and not quite two

inches deep—kind of a half circular piece; and it was

repaired by putting a piece of boiler iron, bent in form

to suit the shape, on the outside you know, to suit

the shape of the sheave, then this original piece that

was in there, was put back in there and fastened with

rivets—you understand—so that when the patch was

completed, the inside of the sheave was as smooth and

slick as it was before it was broken; and, to my idea,

it was as good as it was before.

'' Mr. Cobb. Q. Not your idea—state whether or not,

in your opinion, that was a proper workmanlike patch

—and a proj^er way to repair that sheave?

''A. It was; it was just as I have seen done all my

life; the proper way to do the work.

" Q. State whether or not, in your opinion, that

sheave wheel was a reasonably safe and suitable

appliance for doing the work after it was repaired

in the manner you stated—as it was before it was

broken ?

"A. I would risk it as soon after as I would before

*' it was broke."
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C. E. Bennett, master mechanic at the Treadwell, and

a machinist of 27 years' experience, testified as an ex-

pert that the sheave was properly repaired (Rec. 379

to 386).

Similar evidence was given by Geo. H. Forrest, pro-

prietor of the Juneau Iron Works (Rec. 387 to 396),

and Wm. Bouschor, one of the proprietors of the Union

Iron Works at Juneau (Rec. 397 to 401).

Mark Smith, foreman of the foundry at Treadwell,

testified (Rec. 401-4:09), that the broken wheel was sent

down to the foundry and he broke it up, and to his

knowledge it ivas cast steel, very close grained, and very

tough.

This was all the evidence bearing upon the question.

It will be observed that there was not a syllable of

evidence tending to show that the rej^airs actually done

upon the wheel were not done in a proper and work-

manlike manner. Plaintiff was driven to the contention

that a wheel broken as this one was should never be re-

paired at all, hut should he discarded, and a new wheel

put in, or that the hrace placed on the outside of the

flange should he carried under the rim, and riveted to

both sides. But this contention is wholly unsustained by

the evidence. Every witness who had had any experi-

ence in the matter, those for the plaintiff as well as those

for the defendant, speak of repairing such breaks as a

common and frequent thing. Yet before plaintiff was

entitled to recover upon this theory of the case, he

should have shown that to repair and use a wheel so
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broken was a danger so well known that a man of ordi-

nary care in the management of his own business would

not have done so. For defendant was liable only for

want of ordinary care. If it used ordinary care ; that is,

such care as men of ordinary prudence observe in the

management of such business, then it was not guilty

of negligence.

Nor was there any witness who had ever seen a sheave

with a broken flange repaired by carrying the brace

clear under the rim and riveting to both sides, or both

flanges. Plaintiff's three experts, so-called, merely tes-

tified that would be the way they would repair it. But

the evidence utterly fails to show that it is the method

in use, or that anj" other mechanic would so repair it.

Negligence of the master in regard to appliances is

the failure to furnish such as are reasonably safe,

''according to the usages, habits and ordinary risks

of the business. Absolute safety is unattainable,

and employers are not insurers. They are liable

for the consequences, not of danger, but of negli-

gence, and the unbending test of negligence in meth-

ods, machinery and appliances is the ordinary usage

of the business. No man is held to a higher degree

of skill than the fair average of his trade or profes-

sion, and the standard of due care is the conduct

of the average prudent man."

Bailey's Master's Liability for Inj. to Sew., p. 24.

This is said to be the best definition of negligence ever

given. It was recognized by the learned trial Judge in

the instructions given the jury. But the trouble is, that

there was not only no evidence that the defendant had
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failed to observe the ordinary rules, customs and usages

of the business, but it showed conclusively that it had.

For the fact that an accident happened furnishes not

the slightest proof of negligence.

Patton V. T. £ P. R'y Co., 179 U. S. 658.

And the same principle was affirmed by this Court in

Mountain Copper Co. v. Van Buren, 123 Fed. 61.

Nor is it sufficient for the plaintiff to show, after the

accident, that some other or different method or precau-

tion would have averted the accident.

Bailey's Master's Liability, etc., p. 11.

"The question of the negligence of a master in

failing to provide jiroper instruments for the use
of his servants and safeguards against danger can-

not be submitted to a jury ujion oi)inions of experts

as to what ought to have been provided, without

showing that some such safeguards are usually and
customarily employed by those engaged in similar

business; for jurors are not at liberty to charge a

duty u]ion the master, according to their own no-

tions of what is proi)er, nor upon the opinions of

experts, but should determine the question of dere-

liction of duty by the customary observance of those

in the business."

Mississippi River Logging Co. v. Schneider, 74

Fed. 195.

Yet that is exactly what the Court did in this case.

Without a syllable of evidence that it was usual or cus-

tomary to discard a sheave wheel when a piece should

be broken from the flange, instead of repairing it, or

that there was a known and customary way of repair-
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ing it, better than that adopted by the defendant, the

Court submitted the question of its liability upon the

opinion of experts as to the methods they deemed bet-

ter, or would themselves have adopted.

There is another point in this connection that we wish

to press ujDon the attention of the Court. The opinions

of plaintiff's witnesses, that the sheave should not have

been repaired, or should have been repaired in a differ-

ent manner, was based upon the assumption that the

wheel was cast iron. Yet the evidence conclusively

showed that it was of cast steel. Hefele and Thomas

had never been in the Treadwell mine and did not pre-

tend to testify as to the material of the wheel. Angell

stated that iron wheels were used in the two-ton hoist

in use in 1899 and 1898. He did not identify the wheel

that broke as one of these. He did state that the wheel

on the left as you look from the engine toward the wheels

was of cast iron, but there is not a syllable of evidence

identifying this wheel as the one that broke. But Kin-

zie and Mark Smith both testify from actual knowledge

that the wheel that broke at the time of the accident

was of cast steel. This testimony being uncontradicted

must be taken as true, for it will not be presumed that

they committed deliberate perjury. Besides, the bur-

den of proof was of course upon the plaintiff.

But it may be contended that the testimony of Mr.

Angell furnishes some evidence from which the jury

might infer that the wheel was of iron, conceding for

argument's sake—but by no means admitting this to be

true—yet the Judge should have considered the whole
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evidence on the question, and if it was not sufficient to

sustain a finding that it was of iron, the case should

not have been submitted to the jury. A mere conflict in

the testimony, when it appears that such testimony is

too slight to sustain a verdict for the plaintiff, will not

justify submitting a case to the jury.

Riley v. L. SN.R'y Co., 133 Fed. 904;

Roundall v. B. & 0. R\j Co., 109 U. S. 478;

First Nat'l Gold Min'g Co. v. Attwater, 149 Fed.

397;

Carnagie Steel Co. v. Byers, 149 Fed. 667.

In each of these cases there was, it is believed, a

greater conflict in the evidence than in the case at bar,

yet it was held there was not enough to warrant sub-

mission to the jury. The attention of the Court is par-

ticularly invited to the language used on page 397, 149

Federal, and to page 673, same volume.

Second. There was no evidence that the fact that the

sheave tvheel had been repaired, whether properly or im-

properly, tvas the cause of the accident, and no facts in

evidence from which a jury could reasonably draw such

a conclusion. That is, there was no causal connection

shoivn between the alleged defect in the wheel and the

accident which resulted in the injury complained of.

The happening of the accident was in itself no proof

of negligence.

Authorities cited above.

The law imposed upon the plaintiff the burden of

proving, not only tliat the accident hai»pened, but tliat
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it was due to the negligence of the defendant alleged in

the complaint ; namely, the defect attempted to be shown

in the matter of repairing the sheave wheel. If the evi-

dence did not tend to show that the fact of the sheave

wheel being repaired as to a broken flange, might or

did cause the entire rim to break as it did, then there

was no proof that the alleged defect caused the acci-

dent. If the fact that the broken flange had been re-

paired did not cause the rim to break, then it was an

immaterial fact, which in no way caused or contributed

to the injury. For a defendant is not responsible for

negligence alone, but only for negligence causing dam-

age. If the negligence alleged, and the injury are not

related as cause and effect, then no liability follows.

These principles are axiomatic. Do they apply to the

undisputed facts? Let us see: The only defect in the

sheave wheel attempted to be shown was, that a piece

had been broken from one flange, and the break repaired.

The undisputed evidence, as well as the manifest reason

of the matter, showed that the purpose of the flanges

was to act as guides to the cable, to prevent it slipping

off the wheel. There was no evidence that a wheel of

the size and strength of the one in question would be

so weakened by the break in the flange as to be danger-

ous under the five-ton load which was being hoisted.

Indeed the uncontradicted testimony was that the wheel,

with one flange entirely eliminated, still had a safety

working load of 80 tons. The accident did not happen

hy reason of the repaired portion of the flange breaking

off and thereby letting the cable fall to the axle, thus
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breaking the cable. But a piece of the entire rim, some

two or three feet in length, broke out of the wheel. This

tvas the break that caused the accident. As to what

caused this break, the evidence utterly failed to show. It

may have been due to overhoisting, and causing the skip

to strike the sheave. It may have been due to a latent

defect in the metal. And, as was said in the case of

Chicago & N. W. R'y Co. v. O'Brien, 132 Fed. p. 598,

quoting from a New York case:

** Whether it did or not we do not know, and there

is no evidence upon the subject. No facts are shown
from wliieli the cause of the accident can be more
than guessed at. There is food for speculation and
wonder, but there is no evidence as to the cause."

But it may be contended that the testimony of Hefele

and Thomas, given in reply to hypothetical questions

put by plaintiff's counsel, that in their opinion the fact

that the sheave wheel had been repaired was the cause

of the break, was some evidence to go to the jury. Our

answer is, that, standing alone as it does here, it was not

suflScient. The opinions given were based upon, 1st,

tlie hypothesis that the sheave was of iron, which was

not sustained by the evidence; 2nd, the hypothetical

question entirely omitted any reference to the strength

of the wheel. In other words, there was another and

very important element which necessarily entered into

the question propounded. That element being omitted,

the opinion was worthless for any purpose.

Rogers on Expert Testimony, Sec. 26;

Enc. PI. & Pr., Vol. 8, p. 756;

Wigmore on Ev., Vol. 2, Sec. 682.



To sum up: It was admitted that the wheel was a

proper and safe appliance when put up ; it was admitted

that it was properly inspected; there was no evidence

that the repairs done upon the wheel were not done in

a proper and workmanlike way; there was no evidence

that there was any other or different way of repairing

such breaks, in common and ordinary use; there was no

evidence that there was any common, or ordinary custom

in the business, of discarding a sheave wheel with a

broken flange, instead of repairing; the undisputed evi-

dence showed that the wheel, as repaired, had a safe

load capacity of 80 tons ; there was no evidence that the

break in the flange would so weaken a wheel of that

strength as to render it unsafe for a load of 5 or 6 tons

;

the evidence was conclusive that the accident resulted

from a break of the entire rim of the wheel, and not

from a fresh break of the repaired flange; the opinions

of Hefele and Thomas were worthless, and insufficient

to support a verdict for the plaintiff, because not sup-

ported by any substantive proof, were based upon the

assumption that the wheel was of iron, when it was

of steel, and the hypothetical question put omitted the

most important element, viz: the strength of the wheel,

upon which such opinion was necessarily based.

Third. The evidence conclusively showed that the de-

fendant had provided a reasonably safe place in which

the plaintiff's intestate was to work.

The evidence conclusively showed: 1st, that defend-

ant provided a sheave wheel with a safe working load
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of 80 tons; 2nd, a cable with a safe working load of

11 2/10 tons; 3rd, bulklieads in the shaft reasonably

sufficient to have stopi3ed and diverted into the station

the falling skip; -Ith, that the load on the skip at the

time of the accident was five tons.

Employers are not insurers of the safety of emj^loyees.

The fact that an accident happens is no proof whatever

of negligence. The employer is not liable, where a rea-

sonably safe place to work is furnished, and reasonably

safe means—safe according to the general usage of the

business. The accident and its results must be such as

should have been foreseen and guarded against. These

principles are ruled by the cases cited above, and are

well settled. Now there is nothing in the evidence to

suggest any other or dififerent precaution, founded in

the usages of the business of mining, than those actually

taken by the defendant. There was nothing to suggest

that the bottom of the shaft where plaintiff's intestate

was at work was not made as reasonably _ safe as it

could reasonably be made. There was nothing to sug-

gest that any other or different precaution would have

prevented the wlieel or any wheel from breaking on the

occasion of the accident, for there is nothing to show

what caused the break. That the bottom of the shaft

was a dangerous place is true; there was danger, and

serious danger, but it was a danger inherent in the

business, and therefore assumed by the plaintiff's in-

testate. But excluding, as the law does, the accident

itself as evidence of negligence, there was nothing in

the situation to suggest any danger other than was in-
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lierent in the business; and certainly there was nothing

to put the defendant upon notice or require it to an-

ticipate that a break in the sheave wheel would result

in the breaking of the cable—which was admittedly

sound and sufficient—and the carrying away of the

bulkheads—also admittedly sound and sufficient—and

the injury to the plaintiff's intestate.

If this judgment is to stand it must stand : 1st, upon

the proposition that the sheave wheel was iron, while

the evidence conclusively shows it was of steel; 2nd,

upon the proposition that the wheel when the flange

was broken should have been discarded, when there

was no evidence showing any recognized usage or

custom in the business so to do; but on the contrary

the evidence showed a common practice to repair; or

that defendant should have repaired by carrying the

patch around and entirely under the rim, while there

was no evidence that any such repair had ever been

made in the history of the world; 3rd, that the fact of

the flange being repaired caused the rim of the wheel

to break; 4th, that the rim of the wheel was so weak-

ened by the break and repair in the flange that it was

unsafe for a load of 5 tons, although having a safe load

capacity of 80 tons; 5th, that, although the defendant

was using a wheel repaired in the way customary in

the business and found by experience to be sufficient for

the purposes required of it, and although it used all the

customary and tried methods of protecting the bottom

of the shaft against accident, yet it was guilty of negli-

gence because it did not follow the methods of repair

which in the mere opinion of Hefele and Thomas, who
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had never been in a mine, should have been taken. Sup-

pose the defendant had sought and followed the opin-

ions of these witnesses and the rim of the wheel had

nevertheless broken, would we not find plaintiff now

contending, with great plausibility, too, that it was guilty

of negligence in following the opinions of men who had

no experience in operating a mine, instead of following

the custom and usage of mines which experience had

approved ?

We feel that we can safely rest the case here. But

there are other errors which we believe fatal to the

judgment, and will proceed to present them.

n.

THE DEPOSITION OF KM'TE IIANSOX SHOULD HAVE BEEX

EXCLUDED ON THE DEFENDANT'S OBJECTION, BECAUSE

NO SUFFICIENT FOUNDATION WAS LAID FOR ITS INTRO-

DUCTION (1st Assignment of Error).

This deposition was read to the jury (Rec. p. 97). It

was taken in the city of Juneau, where the trial was

held, on the 1st day of June, 1905 (Rec. p. 110. TMien

it was offered plaintiff's counsel said, "At the last trial

" there was the deposition from Knute Hanson, who

" was shown to be absent. I presume the condition

" having been shown will be presumed to be continued

*

' until the contrary appears. I move that the deposition

" be received in evidence.

'* By the Court. They offer the deposition of Knutc

'* Hanson.
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" By Mr. Cobb. We object to its being received; the

" statute not being complied with. It is not shown that

*' he is over 100 miles from the Court.

** By the Court. I think the fact that it was offered

" in the other trial makes no difference with this case.

" This is a trial de novo. I don't think the Court ought

"to be called upon to presume that, because this man
" has gone away, that he has not come back in six

" months. You can prove that he has gone away and

" that you are not able to show that he has not come

" back.

" By Mr. Jennings. I would like to read the deposi-

" tion and supply the proof to-morrow morning.

" By Mr. Cobb. We object to that course.

" By Mr. Jennings. I promise to prove it to-morrow

" morning.

" By the Couet. I think you better wait until to-mor-

" row morning and offer your proof then" (Rec. pp.

41-42).

Subsequently, plaintiff introduced J. B. Heyburn, a

deputy marshal, who testified in substance that three

or four days before he had, armed with a subpoena,

made inquiries for Knute Hanson in Juneau, Douglas

and Treadwell, and failed to find him or anyone that

knew anything about him. Had not inquired of the

mines in the Basin. (Eec. 62-63).

Whereupon the objection to the deposition was re-

newed. (Rec. p. 63).

" By the Couet. I think at least you should show he

" is not in any place in the vicinity of Juneau. Mr.
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" Heyburn says be bas not found out if be is in tbe

'' Basin. We will take a recess of ten minutes and in

" tbe meantime you bad better bave Mr. Heybuj'n tele-

" pbone and see if tbe man is not in tbe Basin." (Rec.

63-64).

Peter Coolson was tben called and testified tbat Han-

son was not working in tbe Basin ; tbat be left last sum-

mer; bad not seen bim since. Had bad a letter saying

be went down to Copper Mount; bave never seen him

around Juneau at all since; bave never beard of bis

being in tbe neigbborbood. Had beard from bim at

Copper Mount; badn't beard of bis being away from

Copper Mount. Tbis was about tbe time of tbe last

term of Court. Couldn't say of bis own knowledge

wbetber Mr. Hanson was witbin 100 miles of Juneau.

Could not say bow far it was to Copper Mount—wbetber

it was witbin 100 miles or not. (Rec. pp. 64-68).

*' By Mr. Jennings. I will offer tbis deposition

" again.

** By tbe Court. I will permit you to read it.

'* Defendant excepts." (Rec. p. 68.)

Tbis was all tbe foundation laid.

Tbe Alaska Code, Part IV, Sec. 657, provides: **If

a deposition be taken under subdivision two, tbree

or four of section six bundred and sixty (644), before

tbe same can be used proof sball be made tbat tbe wit-

ness did reside beyond tbe service of a subpoena, or tbat

be still continues absent, or infirm as tbe case may be".
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Was tbis statute complied with? Was there any

proof that the witness still continued absent! Is search

in the immediate vicinity of the town, and telephone

inquiry to a neighboring mine, sufficient proof, or any

proof that the personal attendance of the witness can-

not be had! Was he not at Copper Mount, and within

100 miles of Juneau? The proof is silent, and is fatally

defective.

III.

The rulings complained of in the assignment of er-

rors, II, III, IV and V, involve the same principle of

law, and the argument thereon will be therefore pre-

sented together. These rulings were the admission in

evidence of the plaintiff's exhibits numbers 9, 10, 11

and 13. These exhibits are shown in the record at pages

436, 437, 438, and 439. Exhibit No. 9 is a drawing of

a sheave wheel. It was admittedly not a correct drawing

of the sheave wheel in question (Rec. p. 29). Its dimen-

sions are not given and, upon its face, it appears to l)e

a different and much more weakly constructed wheel

than the one in use by defendant. It was objected to

as irrelevant and immaterial, because not shown to be

a drawing of the wheel mentioned in the pleadings, but

was in fact a very different sheave wheel from that un-

der investigation. Counsel for plaintiff admitted that it

was not such a drawing, but the Court admitted it with

the instructions to the jury that it was not to be taken

as a drawing of the wheel in question.
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Exhibit No. 10 (Rec. pp. 69-71) was a drawing made

by F. J. Taylor, intended to represent the Treadwell

shaft-house. It was not exact and not drawn to scale

The witness testified that it substantially and correctly

represented the shaft-house to a certain extent. Defend-

ant objected to it because not shown to be a correct rep-

resentation of the original, and was incompetent, irrele-

vant and immaterial, and apt to mislead the jury. The

Court overruled the objection, and defendant excepted.

Exhibit No. 11 was a drawing made by F. J. Taylor

of the plan of the shaft (Rec. pp. 72-74). It was not

drawn to scale and was based simply upon the wit-

ness's recollection, and he never examined the shaft for

the purpose of making a drawing. Defendant made

the same objection, but the Court overruled it, and the

drawing was admitted, and an exception reserved.

Exhibit No. 13 was a drawing made by F. J. Taylor

while on the witness stand (Rec. 118). It purported to

be a i)icture of the sheave wheel after the accident,

showing the break in the rim and some rivet holes in

the flange. Defendant objected to it as incompetent,

just a sketch that was no semblance to reality; it is

not drawn to scale, but from memory, a long time ago.

The objection was overruled, and exception reserv^ed.

The exhibit appears on page 438 and speaks for itself.

If any juryman conceived it to be a picture of the sheave

in use he well might think $10,000 a not insufficient

penalty to impose on the defendant for using it. It is

in fact the worst and most damaging sort of a carica-

ture.
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Drawings and diagrams are admissible in evidence

for the purpose of enlightening the jury as to the ap-

pearance and true nature of the originals. They are to

assist the jury in better understanding what cannot be

accurately described by words. If they are not shown

to be drawn with sufficient accuracy to accomplish that

purpose they are inadmissible, for they are misleading

to the jury. Much more so is this true where the draw-

ing is a caricature.

Parker vs. Salmons, 113 Gra., 1167;

Reg. vs. Mitchell, 6 Cox, C. C, 82

;

Humes vs. Bernstein, 72 Ala., 546;

Adams vs. Stole, 28 Fla., 571;

Monmouth Min. & Mfg. Co. vs. Regnier, 49 111.

App. 385;

Dunn vs. Hayes, 21 Me., 76.

The admission of these diagrams, incorrect and mere

caricatures as they were, was especially damaging un-

der the practice in Alaska, for the jury take them to the

jury room and have them before them during their

deliberations on the case Alaska Code, Part IV (sec.

194). And a caricature thus received under the sanc-

tion of the Court is almost certain to be regarded by the

jury as substantive proof of the actual condition of the

original. At least such a drawing cannot help to a

better or clearer understanding. Its only effect must

be to mislead.
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IV.

BEFORE A WITNESS IS COMPETENT TO TESTIFY AS AN EX-

PERT AS TO THE SAFETY OF MECHANICAL APPLIANCES,

HE MIST SHOW A KNOWLEDGE OF THE CUSTOMS AND

USAGES OF THE BUSINESS, AND HIS OPINION MUST BE

BASED UPON SUCH USAGES AND CUSTOMS.

This proijosition challenges the ruling of the Court in

permitting the witness W. C. Angell to give the testi-

mony the substance of which is set out in the VI as-

signment of error.

The bill of exceptions shows (Rec. pp. 203-205) that

the plaintiff qualified the witness as follows: Witness

had assisted in building hoisting machinery; knew how

it was operated; knew how the strain comes on it; and

had worked on the sheave wheels in the Treadwell hoist.

The following proceedings were then had

:

" Q. Mr. Angell, if a cast iron sheave wheel is broken

** below the top of the cable if the piece broken out of

" it was, say, twelve or fifteen inches long, and two or

*' three inches deep, so that it extended below the top

'

' of the cable, what in your own opinion, should be done

** with that sheave wheel?

*' By Mr. Cobb. We object until the witness is fur-

" ther qualified, by showing experience and knowledge

'' of the particular matter inquired about.

" By the Court. I overrule the objection.

*' (Defendant excepts.)

" A. What is the question?

** By Mr. Jennings. Q. I say, if a sheave wheel six

*' feet in diameter, which is hoisting a weight of, say.
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" ten thousand pounds, out of a vertical shaft of a mine,

" breaks if a piece breaks out of the flange, twelve or

" fourteen inches long, and two or three inches deep,

" and if that break extends below the top of the cable,

*' what should be done with that sheave wheel?

"A. I should throw it away.

*' Q. Ought it to be repaired at all?

'* A. No, sir, not unless you have nothing else to put

" in its place.

" Q. If it should be repaired at all, describe what

'^ would be a proper way to repair it?

" A. Well, that is a pretty hard question to answer,

" because it is an awfully hard thing to repair a wheel

'

' of this kind, and bring it back to its original strength

—

*' the way I should repair it, would be to have a piece

*' of boiler or sheet steel extend underneath the frame,

" around on both sides, clear around the circumference

'* of the wheel, and rivet it."

The Court must bear in mind the true question be-

fore the trial Court and jury. This was, not whether

there was some better way in which the wheel could have

been repaired, but did the defendant exercise ordinary

care, according to the customary usages of the business?

See

Miss. River Log. Co. vs. Schneider, 74 Fed. 195.

The witness not only failed to show that he had any

knowledge or experience as to the customary and usual

methods of repairing such a sheave as the one in ques-

tion, but it was shown that he had no experience what-
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ever. The opinion which the Court received was as to

what the witness individually would do.
'

' I would throw

" it away",—*'The way I should repair it", etc. In

short the defendant is to be held lia])le, not because it

failed in the exercise of ordinary care, such as men of

ordinary prudence in the same business would exercise,

but because it failed to take the precise steps which the

witness Angell would have taken. Ordinary care is to

be judged solely by the standard of Mr. Angell, who had

never repaired but two sheaves in his life, and they were

small 14-inch wheels and, so far as the record shows, had

never seen any others repaired, nor had any oppor-

tunity to see them. We respectfully insist that this

testimonj^ ought not to have been received, and that the

ruling of the Court complained of was reversible error.

AN EITPLOYER IS NOT LIABLE FOR ACCIDENT DIE TO LATENT

OR HIDDEN DEFECTS IN APPLIANCES SUCH AS COULD

NOT BE DISCOVERED BY THE USE OF ORDINARY CARE.

R'y Co. vs. Hohart, 116 U. S., 648;

The Rheola, 7 Fed. 781;

Ronald vs. Rio Grand W. R'y Co., 60 Pac. 1024;

Dobbins vs. Brown, 119 N. Y. 188.

This proposition, which is well settled, challenges the

ruling of the Court in giving the instruction quoted in

the IX assignment of error, p. 476, and set out in the

Brief above. The bill of exceptions shows that this in-

struction was requested in writing in a timely way, and
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was in writing refused and filed (Rec. 441-2). No form-

al exception was therefore necessary under the Alaska

Code.

The Court, in paragraph XV of the charge, gave the

substance of the instruction requested, but coupled it

with the further ground that "if the sheave wheel was

" bought by the defendant from a reliable manufac-

" turer, and defendant exercised ordinary care in see-

" ing that the same was and remained in good repair",

etc. But if the wheel broke from a latent defect,

defendant was not liable, regardless of whether it

exercised any care or not. For manifestly the want of

such care then did not cause the accident. Defendant

was entitled to the charge requested and its refusal is

not cured by the giving of paragraph XV.

VI.

The XI assignment of error challenges the ruling of

the Court in giving the instructions quoted therein,

which was duly requested in writing before the jury re-

tired, and refused (Rec. 443-444).

The issue in the case, if there was any at all, was an

exceedingly narrow one. It was simply whether a

break in a sheave wheel, repaired as the one in ques-

tion was, so weakened the wheel as to render its use

dangerous, and the defendant knew, or by the use of or-

dinarv care should have known, of that danger. This
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issue was clearly stated in the charge requested and re-

fused, and was nowhere in the charge given to the jury.

VII.

The XIII and XIV assignments challenge the action

of the Court in permitting the judgment to stand in

view of the language used by plaintiff in the argument

of the case. The bill of exceptions shows that Z. R.

Cheney, in arguing the case to the jury, used the follow-

ing language:

** That the defendant, the Alaska Treadwell Gold

* Mining Company was owned by the wealthy Roth-

' childs of England, who are gathering the wealth of

' this country and sending it abroad, and that if the

' jury should return a verdict for the full amount

' prayed for, namely, ten thousand dollars, such amount

' would not equal one per cent, of the anual income of

* the defendant."

To this the defendant objected and excepted; the

Court sustained the objection; counsel withdrew the re-

marks, and the Court instructed the jury not to con-

sider them; that the remarks were highly to be con-

demned, and that a verdict and judgment obtained by

the use of such argument ought to be reversed is beyond

doubt. (See especially the decision of Judge Sanborn

in Union Pacific R'y Co. vs. Field, 137 Fed. 14).

The only question is, did the action of the counsel and

the Court cure the error? It is to be regretted that the
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scene in the Court, when the incident occurred, cannot be

reproduced in the record in all its details. If it could;

if the appearance of the jury, their look of anger and

disappointment at the action of the defendant's counsel

and the Court, could be accurately photographed, there

would be no doubt that the outrageous verdict of $10,000

was returned as a meet punishment for the Rothschilds.

It would be evident to this Court—as it was evident to

defendant's counsel when he declined to argue the

case—that the wrong had been done beyond hope of

reparation; that no action that Court or counsel might

take would allay the passion or remove the prejudice

engendered. In many, if not in most cases, where such

argument is known to be effective and counsel resort to it,

an objection by the defendant, even though sustained by

the Court, only emphasizes and increases in the minds

of the jury the very effect sought to be avoided. It was

emphatically so in this case. The only way that such

misconduct and wrong can be righted is for the Courts

to refuse to allow verdicts and judgments so obtained to

stand. Counsel ought not to be permitted to obtain such

an advantage and then escape the results of their wrong,

by a withdrawal, which they know does not erase the im-

pression created from the minds of the jurj. The only

effective remedy is a new trial. We believe that it is

manifest from the record that the argument used did

affect the jury, and that its withdrawal did not obliter-

ate that effect. Why? Because there was no evidence

before the jury upon ivhich a verdict for $10,000 could

have been based; the amount finds ivarrant only in the
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statements made by counsel. And this brings us to the

consideration of

VIII.

The XV assignment of error, which challenges the

amount of the verdict and judgment as wholly unsup-

ported by the evidence. We realize that the amount of

a verdict in cases of death by wrongful act is largely

within the discretion of the jury. But that discretion is

to be exercised in subordination to rules of law, and

must find support in the evidence. They have no power

to give more than the evidence reasonably sustains. In

all such cases the amount to be recovered, if a recovery

is had, is the probable injury to the estate.

Holmes vs. Oregon &c. R'y Co., 5 Fed. 523;

Ladd vs. Foster, 31 Fed., 827

;

Holland vs. Brown, 35 Fed. 43,

It consists in what the deceased would probably have

accumulated for the benefit of his estate during the resi-

due of his natural life, taking into consideration his age.

ability and disposition to labor, and his habits of living

and expenditures.

Now what is the evidence?

Ole Linge was a helper on the drill machine. He was

about 25 years old in 1903 (Rec. 186). He was in good

health and an ordinary man in strength (Rec. 187).

He was a native of Norway and had been in

the United States at least since May, 1901, (Rec.
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184). There was no evidence that he had accum-

ulated anything in that time, except the sworn state-

ment of the plaintiff in the petition for letters

of administration, from which it appeared that his

entire estate consisted of $75 of wage due at the time

of his death, and the claim in this action. He was

getting the ordinary wages of an ordinary miner—$3 to

$3.50 per day. The life expectancy of a man of 25 years

in good health is 38.81 years (Rec. 175). But that has

no application to persons engaged in the hazardous occu-

pation of mining (Rec. 180-182). Now if the deceased

earned $3.50 a day and worked constantly the 300 work-

ing days in a year, his total income would be $1050.00;

his clothing, tobacco and ordinary expenses could hardly

be less than $500.00; that would leave $550.00 per

annum. The legal rate on money in Alaska is eight per

cent.—on the amount of the judgment $800 per annum.

But if the deceased accumulated $75 in two years and

three months, how long would it take him to accumulate

$10,000! Is there in the evidence the slightest proba-

bility that Ole Linge would ever have accumulated

$1,000,001 There is evidence that Ole sent $430.00 to

Norway during 1902 and 1903. But that was not ac-

cumulation; it was expenditure. And it is all of his

earning that are accounted for during those two years.

What it was sent for is not shown. It may have been to

pay a debt. Without prolonging the argument further,

is it not manifest that the jury arrived at the amount of

$10,000—not from the evidence, but from the fact that
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it was less than one per cent, of the amount the Roths-

childs were annually taking out of Alaska, and from the

fact that that was the largest sum they could give?

We respectfully submit that the judgment should be

reversed and the cause remanded for a new trial.

Malony & Cobb,

John FLOUEisroY,

Attorneys for the Plaintiff in Error, Alaska

Treadwell Gold Mining Co. (a corporation).
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Brief of Defendant in Error.

PRELIMINAEY.
Before entering into the merits of this case and

mswering categorically and completely the brief for

plaintiff in error, counsel for defendant in error

ieems it his duty to call the attention of the Court to

the fact that this is the second writ of error brought

in this case, that all the issues in the case were deter-

mined in the lower court and by its jury before the

first writ of error was sued out, and long before the

mandate of this Court was filed in the low^er court,

and that this last writ of error is brought against a

judgment entered in the couit below in exact accord-

ance with the mandate of this Court. Date of verdict

ivhich closed the trial was December 23, 1895 (Rec-

ord, 18). The mandate ajjpears to have been filed in

the lower court on the seventeenth day of May, 1907

(Record, 22), and the judgment, to which the last

writ of error is directed was made the seventeenth

and filed the twenty-fourth day of May, 1907 (Record,

22). The last writ of error was issued June 25, 1907

(Record, 485).

The judgment to which the first writ of error

was directed was a judgment of dismissal for alleged

want of capacity in the plaintiff to sue, entered upon

a motion in arrest of judgment after verdict (Record,

464-469). It was not a judgment upon a demurrer

or plea which might have separated the issues in the



case. There were no proceediyigs in the court helow

subsequent to the mandate, except the entry and fil-

ing of a judgment in exact accordance with the man-

date of this Court, the settlement, certification and

filing of a new bill of exceptions, and the other usual

proceedings to bring up the case again to this court.

Now, what does a second writ of error bring up to

the Api^ellate Court? Mr. Justice Clifford, speak-

ing for the Court in Tyler v. Maguire, 17 Wall. 253-

294, says :

*

' Second appeals or writs of error are al-

lowed, but the rule is universal that the}" bring up

only the proceedings subsequent to the mandate.

* * * Rehearings are never granted where a final

decree has been entered and the mandate sent down,

unless the application is made at 'the same term, ex-

cept in cases of fraud. Appellate power is exercised

over the proceedings of subordinate courts, and not

over the judgments or decrees of the appellate court.

* * * Brought here, as the cause is, by a second

writ of error, it is settled law in this court that noth-

ing is brought up for re-examination and revision ex-

cept the proceedings of the subordinate court subse-

quent to the 7nandate/^ citing many cases, even going

back to the beginning of the last century, to Cranch

and Wheaton. Again: "A second appeal or writ of

error will be dismissed, if it appear that the decree

below was entered in exact accordance with the man-

date, and that no subsequent proceedings have been

taken." Mackall, Jr., v. Richards et al., 116 U. S.

45, opinion by Mr. C. J. Waite, who quotes a previous

d-ecision of the Supreme Court to the same effect,

which gives the following reason for it: "Such a de-



cree, when entered, is, in effect, oiir decree, and the

appeal would be from ourselves to ourselves." But
the authorities on this point are too numerous to

mention. It will be sufficient to cite, besides what

have already been cited, two late decisions of the

United States Circuit Courts of Appeals—McCourt

et al. V. Sengers-Bigger, 150 Fed. 102, 102, 8th Cir-

cuit, Sept. 24, 1906, and Wright v. Gorman Wright

Co. et al., 152 Fed. 408, 4th Circuit, March 12, 1907.

In the case of the Guarantee Co. of N. A. v. Phoenix

Ins. Co. of Brooklyn, N. Y., 124 Fed. 170, 8th Cir-

cuit, July 27, 1903, a second writ of error was held

maintainable, "because the defendant could not have

maintained a writ to challenge the former judgment

in its favor, and it could not have assigned the rul-

ings of which it complained as cross-errors under the

first writ." In that case the Court puts its decision

upon the ground that issues that were not decided

upon the first writ are not res judicata, and can ])e

brought up on a subsequent writ, although it admits,

which is of course the law, that the first judgment,

like the final decision of every court which has juris-

diction of the matters and parties it judges, i-endered

every question which was litigated and every question

which might have been raised and determined at the

time of the hearing of the former writ of error, res

judicata between the parties to it, citing James v.

Germania Iron Co., 107 Fed. 397, 617. Is it ix)ssil)le

that this Circuit Court of Appeals (and not our own

Circuit Court of Appeals, either) case can overinile all

the Supreme Couit cases that hold that second ap-



4

peals, or writs of error, bring up only the proceedings

subsequent to the mandate^ and that no ivrit of error

lies to a judgment entered in exact accordance ivith

the mandate"^ Has not this rule, in the language of

.the learned Judge who decided the Guarantee Co.

case, *'been in force so many years that it is not now

a matter of reason, but a question of practice" "to be

determined not by an independent consideration and

decision of what the rule ought to be, but by a view

of the precedents in the National courts which dis-

close the practice thait has been and is prcA^ailing in

those courts"*? Besides, under the learned judge's

sound definition of res judicata, if the defendant in

the court below wanted to make every issue in that

court res judicata in this court, it should have let

judgment be entered upon the verdict and then taken

out its writ of error.

Then all the issues in the case, not only ''might

have been," but would have been, ''raised and deter-

mined." Perhaps it wanted to avoid the burden of

taking up the whole case.

All the issues in the case would have been decided

upon the first writ, if defendant had not prevented

judgment from being entered upon the verdict, until

this Court ordered it to be entered (Record, 464-469,

and 17-22). Can one case be split up into several for

this Court to consider and decide and counsel take

advantage of their own mistakes ? The Courts, and,

according to the proverb, the gods, help onlij those

who help themselves.
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Since there are in this case no proceedings subse-

quent to the mandate, to which this writ can apply,

will not this Court dismiss it with costs, and affii-m the

judgment of the court below entered in exact accord-

ance with the mandate of this Court?

ON THE MERITS.

STATEMENT OF THE CASE.

The complaint (3) alleges, and the uncontradicted

evidence (24 to 230, incl.) shows, that while plaintiff's

intestate was sinking the main shaft of defendant's

mine, defendant was conducting, over said intestate 's

head, the work of hoisting ore to be ciiished by its

stamp-mill; said work of hoisting was being con-

ducted by means of an ore skip or bucket attached to

a cable, the latter passing up the perpendicular shaft

of the mine to a point about sixt}^ feet above the sur-

face of the ground and directly over the mouth or

collar of the shaft; at which point the cable ran over

a sheave-wheel there situated and thence to a drum

around which it was wound by the action of steam

;

that, while the parties were so engaged the sheave-

wheel broke, the cable parted and skip loaded with

ore fell upon plaintiff's intestate, killing him in-

stantly.

The complaint further alleges and the evidence

shows, we contend, that the sheave-wheel was known

by defendant (plaintiff in error) to be defective, and

should not have been used—that its use was negli-

gence and that that negligence caused the fatality.

Defendant below denied negligence and contended
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(a) that the wheel was not defective; (b) that it was

not shown that the wheel broke because of the defect

;

(c) that even if both these things were shown, jet it

had erected bulkheads over the men.

The case was free from any question of contribu-

tory negligence, fault of fellow-ser\^ant or act of

God ; there was no contention that the wheel did not

break, nor that the cable did not part, nor that the

skip did not fall, nor that plaintiff's intestate was

not killed by the falling skip. It was admitted by

defendant below that the wheel had been broken, and

that it had been patched and restored to use (329) by

order of the assistant superintendent in charge, and

that he was aware that the decedent was in the bot-

tom of the shaft sinking (329). There is here the

question of the negligence of defendant and its agency

in causing the fatality.

Plaintiff recovered a verdict for $10,000 (463).

Defendant moved for a new trial on several grounds

(465), one of which was the alleged void appointment

of plaintiff as administrator, and at same time it

moved in arrest of judgment on the sole ground of

said alleged void appointment (464). The trial

Court overruled the first, but sustained the last men-

tioned motion and dismissed the action (466).

Plaintiff below then removed the cause by writ of

error to this Count. This Court reversed the judg-

ment of dismissal and remanded the cause for judg-

m-ent on the verdict (148 Fed. 808). Judgment on

the mandate in accordance with the verdict having

been entered (17), now defendant below seeks by this
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wri(t of error to have the verdict and other pmceed-

ings at the trial reviewed.

POINTS, ARGUMENT AND AUTHORITIES.
Assignments of Error No. VII and VIII (475-476).

The decisive assignments of error are the Vllth

and Vlllth, viz.: ''The Court erred in overniling

and denying the motion of defendant made at the con-

elusion of the whole evidence praying the Court to

direct the jury to return a verdict for defendant."

Said motion is found on page 429 et seq.

Ansirer.

The first ground of tlie ^notion has been decided

by this Court in this case adversely to defendant

(plaintiff in error) and is not in issue here. (148

Fed. 808.)

The second ground of the motion is insufficient be-

cause a defective cable is one only of the particulai'S

of negligence alleged.

The third ground of the motion, viz., "there is no

evidence tending to show that defendant was guilty

of negligence in failing to put a reasonably safe and

suitable bulkhead in the shaft beneath the skip" can-

not be sustained because

:

The complaint alleged and the evidence showerl

that defendant used the defective slieave-wheel

without having erected in the shaft breaks or

bulkheads of sufficient size to prevent objects

from falling down the shaft and injuring the per-

sons at the bottom. The evidence on behalf of

plaintiff established that defendant's negligence
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set in motion the deadly skip ; that the killing of

plaintiff's intestate was the result—and that

there were no sufficient breaks or bulkheads

—

indeed, there was no evidence on the part of

plaintiff that there were any breaks or bulkheads

at all. (If, as a matter of fact, there had been

any sufficient breaks or bulkheads decedent would

not have been injured. On this particular point

res ipsa loquitur in a literal if not in a legal

sense.) Plaintiff having established that de-

fendant's negligence set in motion the agency of

destruction, the duty then devolved upon defend-

ant to show what, if any, precautions it took to

control that motion and to prevent injury—nay,

further, it must show that those precautions were

reasonable. It would be no defense for defend-

ant to show merely that it did "something" un-

less that "something" were reasonably adapted

to the prevention of injurious consequences.

Defendant, it is true, introduce<:l evidence of a

bulkhead made of three 12"xl2" timbers, but

it totally failed to show that the bulkhead shown

in evidence was a usual bulkhead, or was, or was

thought to be, reasonably sufficient. That Inilk-

head was not even designed to stop a falling skip

(343-4). What, if any, reason was there to

think that three sticks of timber 12"xl2" set

across the shaft at the 750 level would stop a

loaded skip weighing 10,500 pounds (31-32) fall-

ing upon it from a height of alx)ut 650 feet (30) '?
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The momentum, the force of impact, of such a

blow must have been tremendous. These sticks

of timber were but as so many matches. (And

yet the Court instructed the jury that "a reason-

bly sufficient bulkhead was constmcted in the

shaft" [456].) It was entirely the province of

defendant to exculpate itself, if possible, and it

was for the jury to determine the sufficiency of

the attempted exculpation, for the evidence on

behalf of plaintiff certainly established a prima

facie case of negligence.

VI Thompson's Commentaries on Law pf Neg-

ligence, par. 7697, p. 659, 2d Edition; Id.,

par. 7719 p. 668.

Besides: the actual insufficiency of the hulk-

head was the allegation of the complaint, and

that was alleged merely as a fact attending or ag-

gravating the offense of the use of the patched

sheave ; it was not alleged as a particular act of

negligence in itself. Plaintiff piwed the use

of the broken sheave-wheel and the actual in-

sufficiency of the bulkhead; if, then, defendant

had proven a reasonahly sufficient bulkhead as

bearing upon the question of reasonable precau-

tion, perhaps the verdict would have been other-

wise. The Couit cannot assiune the bulkhead to

have been reasonably sufficient when there is no

e^ddence to that effect and when the very occur-

rence of the accident shows it to have been insuffi-

cient in fact. But, even "if plaintiff [had] al-

leged negligence in respect of defects in the rope
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and also in the safety clutches (or bulldiead)

it is not necessary to prove negligence as to

both."

Diamond Black Coal Co. v. Edmonson, 43 N.

E. 242, "although the accident could not occur

without the co-operation of broken rope and non-

operating safety clutches (insufficient bulk-

head)."

Idem, 243.

The fourth ground of the motion (430) is '^because

the evidence conclusively shows that the sheave-wheel,

the breaking of which was the primary cause of the

accident, was a reasonably safe and suitable appliance

for the purpose for which it was being used." Now,

what is the evidence on this point? A short time be-

fore the casualty, a piece broke out of one of the

flanges of the wheel. Nelson (132-133) and Taylor

(81-82-83) describe this break; defendant, with

knowledge that the men were working in the bottom

of the shaft (Kinzie, 329-331), caused the break to

be patched and the wheel restored to use (Taylor, 81-

82-83). The wheel should not have ])een repaired

at all (Angell, 204 to 209 inch). Certainly there was

evide7i<?e that it was not repaired in a proper way

(Hefele, 155; Thomas, 169). The wheel so broken

and repaired is not a fit or suitable instrumentality

(Hefele, 153 to 158 incl.; Thomas, 166 to 169 inch:

Angell, 204 to 209 inch).

But counsel contends that Hefele and Thomas testi-

fied on the assmnption that the wheel was cast iron,
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and that the evidence shows it to have been cast steel,

and this leads to a consideration of the question as to

whether or not there was

Evidence that Wheel teas Cast Iron?

Hegestrom, who cleaned out the shaft after the ac-

cident and found the broken out piece of the sheave,

says, "something about two feet long with a patch

on the cast iron piece and a broken spoke " (123).

Angell installed the hoisting plant of the Treadwell

mine in 1898—the sheave-wheels were of cast iron

(199). He returned in 1901 at a time when Kinzie

was assistant superintendent—the wheels were of cast

iron then (201) ; hoisting sheaves for mines are

usually made of cast iron (200) ; during all the times

he has been at Treadwell never saw hoisting sheaves

of anything but cast iron (215-216). Kinzie swears

that the identical wheel had been there ever since he

first came (344) ; it was in the gallows frame being

used in the operation of the mine (346) (46) ;
the

wheel that was in use at the time of the accident was

of the same kind, diameter and make as was formerly

used (46-51).

No one swears that this particular wheel was differ-

ent from the ordinary (200). Kinzie qualifies his

testimony by "to the best of my knowledge and be-

lief" (334). With full knowledge "that the com-

position of the wheel was a material factor in the

case," he says he had it melted and its identity de-

stroyed (328-329).

The testimony of Hefele and Thomas went to the

jury under instructions that said testimony should be
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disregarded if the jury did not believe from the evi-

dence that the wheel was cast iron (Instruction

XXIII, p. 459). They may have disregarded that

testimony entirely and found a verdict upon the testi-

mony of Angell, who swore that it would make

No Difference tvhether the wheel ivere of cast iron

or cast steel (207).

It should not be repaired at all—he would throw

it aw^ay.

The ffth ground of the motion is "The evidence

failed to show causal connection between the alleged

defects in the sheave-wheel and the accident" to

which we reply:

A short time after the wheel had been restored to

use it broke again: on this occasion about three feet

of the perimeter of the wheel broke out; one end of

the break being through the rivet holes of the patched

piece (Taylor, 114 to 119, inch Ex. 13, p. 438). The

breaking out of the portion of the perimeter was due

to the foraier break and the way in which it had

been repaired. "If that is so, there is no doubt it

was on account of the patch not being X3ut on in the

right way '

' (Hefele, 157 ) .
"Why certainly it would

cause the breaking of the wheel" (Thomas, 168).

Angell testified that wiien a sheave-wheel is bix)ken

as this was, through the flange below the top of the

cable, there is no way of "computing or calculating

or estimating" how much it would bear even though

it had previously been a good wheel (206). If the

perimeter of the wheel breaks, "the cable would

naturally drop to the shaft (Taylor, 114-116), and it
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would be liable to break it" (Angell, 207-208; Hefele,

156; Pillsbury, 141-142), or the cable "might catch

on the edge of the flange" and it would be liable to

snap the cable right off (Hefele, 156).

Here was shown an efficient and adequate cause.

It may be deemed the real and approximate cause,

unless another and inten^ening cause is shown.

Davis V. Mercer L. Co., 73 ¥. E. 899.

Hartvig v. N. P. R. R. Co., 25 P. R. 358.

21 Am. & Eng. Ency. Law, 516.

Counsel for defendant below sought to bring this

case within the principle of Patton v. T. P. Ry. Co.,

179 U. S. 658, but it is apparent that the facts in the

two oases are entirely different. That case holds that

where the testimony shows that one of two or more

acts caused the accident, for some of which defendant

is, and for some of which it is not, liable, it is not per-

mitted that the jury should guess between them and
'

' find that the negligence of the emploj^er was the real

cause when there is no satisfactory foundation in the

testimony for that conclusion." Here the only testi-

mony of the existence of anything which could have

caused the accident is the testimony as to the broken

sheave-wheel, and for the jury t)0 ignore that testi-

mony and grope after some fanciful cause would be to

do the very thing which the Patton case inhibits.

Kinzie, when asked ''What, in your opinion, could

have caused a break at that point," sa^'S (320) : "I

think it was a case of overwinding or it was hit by

the skip, * * * hut I don't know that was the

case or anything ahout it; * * * one way it could
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have happened, if the skip was overloaded, and a

large piece of rock happened to be on the top, and it

should fall between the skip and the shaft and should

become wedged in there * * * possibly it hap-

pened from a latent defect" (321). This is plunging

*'with a vengeance" into the ''realm of conjecture,"

for there is no evidence of any of the things mentioned

by Kinzie. On the contrary, the evidence, inferen-

tially at least, negatives them all. Tatom, hoisting

engineer, was performing his duties in the usual and

ordinary way (30). The engine started to run away

and he saw the broken ix)pe; this was what first di-

rected his attention to the fact that something was

wrong to the skip in the shaft (30). Here was no

tugging or straining such as a "wedge-in" ro<*k

would cause, and defendant would hardly contend

that overwinding was usual, or that its trusted en-

gineer ordinarily hoisted the skip with such violence

as to shatter the sheave, and as for latent defect, not

only is there no evidence of any such defect but the

wheel was the best purchasable" "of the best and

largest manufacturers '

' (323 ) . The better the wheel

the less liability to possess latent defect. The evi-

dence does show, however, the designed use of an

instrumentality kno^vn to be defective, viz., a broken

and patched sheave-wheel liable to break again and

do injury and that it did break again and do injury.

The theories suggested by defend below are but

possibilities of which the basic facts have no founda-

tion in the evidence. "Doubtless a juiy ought not to



15

be permitted to speculate, in the sence of ,^uess, be-

tween causes, when no reasonable explanation of the

injury can be found in the testimony. * * * But in

the absence of direct testimony, the simple suggestion

of theories by the defense does not reduce the jury to

mere speculation and disqualify it from detei*mining

the cause of the injury complained of."

Wabash Screen Door Co. v. Black, 126 Fed. 721-

725;

Cecil V. Am. Sheet Steel Co., 129 Fed. 542.

Certainly it is
'

' a fair inference, in the absence of

evidence to the contrary," that the use of the broken

and patched wheel was the cause of the accident.

Portland Gold Mine Co. v. Flaherty, 11 Fed. 315.

The sixth ground of the motion is because the evi-

dence shows that the place of work was reasonably

safe, and to this we reply that the specific allegations

of negligence will govern and that the allegation of

"unsafe place to work" is a mere conclusion.

Green v. Indian Gold Mine Co., 120 Fed. 715.

Defendant in error relies, as showing tthis assign-

ment of error to be without merit, upon the testimony

of Tatom (24), Peterson (55), Kinzie (42), Taylor

(68), Nelson (131), Hegestrom (122), Pillslmry

(137), Hefele (150), Thomas (164), Angeli (195),

Kinzie (307).
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Assignment of Error No. I (473).

Admission in evidence of the deposition of Knute

Hanson.

Answer.

(a) The foundation was sufficient (62 to 68. incl.).

(b) The question will not be reviewed except for

ajDuse of discretion.

(c) The testimony was cumulative only to that of

w^itness Peterson (55 to 59, inch).

Assignment of Error No. II (474).

Admission of Plaintiff's Exhil)it Xo. 9.

Answer.

(a) The exhibit was not offered "as being an ab-

solutely correct representation" of the sheave-wheel

in question, **but for tlie pur]>ose of showing the gen-

eral nature of a sheave-wheel, " the jury being pre-

sumably ignorant of what a sheave-wheel resembled

(28-29).

(b) The exhibit does not essentially differ from

Exhibits **E" and "F" introduced by defendant.

Assignment of Error No. Ill (474).

Admission of Plaintiff's Exhibit No. 10.

Answer.

(a) Not chiimed that it is aught Init a representa-

tion of "the general plan of operation of that cable

and hoist." "It is as close as a person could come

to it without measuring. " "I will admit it simply as

a general representation of the relative position of

the machinery and things" (70 to 74, inch).
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(b) It must have been a fakly accurate repre-

sentation, for it was not controverted.

Assignment of Error No. IV (474).

Admission of Plaintiff's Exhibit No. 11.

Answer.

Same as to Assignment No. Ill supra.

Assignment of Error No. V (474).

Admission of Plaintiff's Exhibit No. 13.

Anstver.

Taylor took down the broken wheel and crated it

(80-81)—was more familiar with it than others (91

bottom).

Assignment of Error No. VI (474).

Angell's qualifications.

Answer.

(a) These qualifications are found pp. 196 to 204,

and were substantially as follows: Is 37 years of

age ; machinist by occupation ; served 4 years' appren-

ticeship with Golden State Miner's Iron Works of

San Francisco, manufacturers of hoisting machinery,

sheave-wheels, etc.; after apprenticeship continued

for 2 years, as a journeyman, with said concern, dur-

ing which time he did general work of all kinds, hand-

ling sheave-wheels and hoisting machinery generally.

Was machinist at Apollo Mine on Unga Island, Alas-

ka, a mine similar to Treadwell; was there fmm '92

to 97; then handled plant of a steam laundry at

Juneau; then at Treadwell Mine of defendant com-

pany, as a machinist; 2 years there; was erecting

machinist of defendant's 300 and 700 mills; was then
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employed in White Pass and Yukon R. R. shops at

Skagway ; then back to Treadwell as Master Mechanic

under Joseph McDonald and R. A. Kinzie; then in

White Pass R. R. shops at Skagway; next in defend-

ant's machine-shops at Treadwell from 1901 to early

spring of 1903 ; understands how a hoist is operated

;

understands how the strain comes on hoisting machin-

ery; has worked on the sheave-wheels at Treadwell;

installed the hoist at Treadwell in fall of 1898.

(b) The sufficiency of qualifications for expert

testimony is in discretion of the trial Court ; not to be

reviewed except for abuse.

Assignments of Error VII, VIII (475).

Insufficiency of the Evidence.

Avswer.

See page 20 et seq., of this brief.

Assignments of Error IX, X, XI, XII {476 to 479

inch)

Refusal to give certain requested instructions.

Ansiver.

(a) In no instance was the refusal excepted to

(445, Memorandum).

(b) The refused instruction mentioned in Assign-

ment No. IX (476) was correctly given in Instiniction

No. XV (455).

(c) Of the refused instruction mentioned in As-

signment No. X part is not the law and part is in-

applicable under the evidence, viz. : If the wheel was

known to be defective and liable to cause injury, it



19

may be a matter of wonder, but cannot be a matter of

excuse, that no accident bad previously happened.

VI Thompson's Commentaries on the Law of

Negligence, par. 7658, p. 643.

This part, therefore, is not the law.

There is no question here of latent defect or in-

sufficient inspection. Plaintiff admitted that the

wheel was a safe and suitable one, originally, but it

had been broken, repaired and restored to use (331) ;

the issue was '

' Should it have been repaired at all

—

was it properly repaired."

(d) The refused instruction mentioned in Assign-

ment No. XI (477) is substantially given in Instruc-

tion No. XXIV (459-460).

(e) The refused instruction mentioned in Assign-

ment No. XII (478) is substantially the same as that

mentioned in Assignment No. X (476) noticed above.

(f) The charge as a whole certainly leaves noth-

ing for plaintiff in error to complain of (446 to 463,

inch).

Assignment of Error No. XIII (479).

Eefusing new trial on account of vicious ( ?) argu-

ment.

Anstuer.

(a) Action of trial Court on motion for new trial

is not reviewable except for abuse of discretion.

(b) The facts as to so-called vicious argument

of counsel (432) (500) show no harm done-the

objectionable remarks were withdrawn and not re-

peated-the jury was properly instructed as to them.
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Assignment of Error No. XIV (479).

"Error of the Court in overruling motion for new

trial for the purpose of giving plaintiff an opportuni-

ty to test the question of his capacity to sue."

Answer.

It is thus plaintiff in error seeks to raise the ques-

tion of ''abuse of discretion" in the action of the

Court denying the motion for a new trial. Unfor-

tunately for the contention the record is full, clear,

convincing. It affirmatively appeal's that the motion

for a new trial was denied on its merits. The Court

did not think, and would not have granted a new trial

on the ground, that the remarks of counsel vitiated

the verdict, or that the verdict was excessive or that

the evidence was insufficient. On the contrary, the

order (466) and opinion (494. ct seq.) ^of the Court

denying said motion plainly show that nil the above-

mentioned grounds of said motions were thoroughly

considered and overruled. Notwithstanding this, the

trial Court, consistent with its view of the law on the

question of capacity to sue, might have granted a

new trial on that ground alone, had not defendant

below, on that ground alone, moved in ari-est of judg-

ment. By granting defendant's motion in arrest

and denying its motion for a new trial, the Court was

enabled to give complete and exact expression to its

views : the effect was to enable plaintiff below to have

reviewed by this Court the sole error of which he

complained (viz., the denial to him of the just fruit of

his verdict, to wit, a judgment) without the trouble

and expense of a new trial and consequent nonsuit

and appeal therefrom—a proceeding to which he
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would probably have been subjected except for de-

fendant's gracious Motion in Arrest.

Assignment of Error No. XV (480).

Verdict and judgment not supported by the evidence.

Answer.

(a) If this mean excessiveness of the damages, the

question is not reviewable, 113 Fed. 923-925 : 153 Fed.

511-514, and cases too numerous to be mentioned,

found on p. 562, par. 402, Vol. 1, Fed. Rep. Dig.

Respectfully submitted,

R. W. JENNINGS,
Z. R. CHENEY,

Attorneys for Defendant in Error.

L. S. B. SAWYER,
Of Counsel.
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Supplemental Brief for Defendant in Error.

On page 22 of brief for plaintiff in error, and on

page 160 of the record, appears a certain admission

made by counsel for plaintiff. The Court will note

that this admission was made early in the trial, at

a time when the only semblance of testimony as to

the composition of the wheel was that of Hagstrom

(Record, 123). The lower Court permitted the ques-

tion and answer to stand subject to a motion to

strike out, if plaintiff should introduce "no evidence

tending to prove, etc." Plaintiff subsequently in-

troduced the testimony of Angell, and the motion

to strike out was not renewed. On page 46 of the

said brief the statement is made that Mark Smith,

foreman of defendant's foundry at Treadwell, tes-

tified that the broken w^heel was sent down to the

foundry and that he broke it up, and that, to his

knowledge, it was cast steel, very close grained and

very tough.

We deny that he so testified. The record, page

402, shows that he did assent to the statement of

Mr. Cobb that a six-foot sheave wheel, with about

one-third of the perimeter gone, was sent down to

his shop, ^' about two months ago." There was ab-

solutely no evidence that the wheel broken up by

Smith, if any, was the wheel which did the damage.

Smith expressly says he did not know where the

wheel came from (p. 402). Smith, after assenting



to Mr. Cobb's statement that it was a six-foot wheel,

later on says it was a seven-foot wheel (p. 402,

middle), and then that it w^as a five-foot wheel (p.

407, top). At first (p. 402), he could not say whether

it was broken or not; then it was broken, but he

could not say how much; then "I never examined

the wheel" (p. 407). Smith, like all except two of

defendant's (plaintiff in error's) witnesses, was an

employee of said defendant, and the jury may well

have believed that "he didn't know anything, and

that what he did know wasn't true."

On page 62 and following pages of said brief,

plaintiff in error endeavors, but unsuccessfully, to

hide behind common usage. Plaintiff in the Court

below, defendant in error here, proved that the sheave

wheel, as repaired, was an unsafe, unfit, unsuitable,

defective instnunentality to be used for the pur-

pose of hoisting (126 Fed. 723). This was proved

by the testimony of Hefele, Thomas, and Angell

—

not by evidence that it was not the common usage

to use such an instrumentality. Indec^d, common
usage is a test for disproving and not for proving

negligence. A defendant may in some cases show

that he confoi-med to usage, but in this case he did

not choose to do so. What witness testifies as to

common usage? There was nothing in this line for

plaintiff to rebut. 1 Labatt on Master and Servant,

p. 122, sec. 49.

Besides, the doctrine of coimmon usage as a de-

fense has no applicability except in cases where the

instrumentality is in good repair. No amount of



common usage will justify an employer in using de-

fective machinerj^ 1 Labatt on Master and Ser-

vant, p. 119, sec. 46, Sawyer v. Arnold (Me.), 38

Atl. 333, and other cases cited in note 1, page 122,

of 1 Labatt on Master and Servant.

There was no such dramatic scene in court as

mentioned at top of page 67 of brief of plaintiff in

error. And the record shows no request from hmi

for further action by the Court—he was apparently

satisfied.

We respectfully submit that the judgment of the

Court below should be affirmed, with costs.

R. W. JENNINGS,

Z. R. CHENEY,

Attorneys for Defendant in Error.

L. S. B. SAWYER,
Of Counsel.
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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Division.

No. 1251.

UNITED STATES OF AMERICA,

Plaintife,

vs.

JAMES F. MOORE,
Defendant.

Names and Addresses of Attorneys.

A. G. AVERY, United States Attorney for the East-

ern District of Washington, and J. B. LINDS-

LEY, Assistant United States Attorney,

Attorneys for Appellant.

E. K. PENDERGAST, of Conconcully, Okanogan

Comity, State of Washington,

Attorney for Defendant and Defendant in

Error.
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Be it remembered that on the 20th day of Sep-

tember, 1906, there was duly filed in the above-entitled

court and case a comjilaint in the words and figures

following, to wii :

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Division.

No. 1251.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

JAMES F. MOORE,
Defendant.

Complaint.

Comes now the above-named plaintiff, by A. G.

Avery, United States Attorney, and J. B. Lindsley,

Assistant United States Attorney, and complains of

the defendant and for cause of action alleges

:

I.

That this action is prosecuted by the above-named

plaintiff. United States of America, at the request

of the Secretary of the Interior and the Commis-

sioner of Indian Affairs and under the direction of

the Attorney General.

II.

That acting in accordance with the Act of Congress

passed July 4th, 1884 (23 Stats. 79, 80), and entitled
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"An Act Making Appropriations for the current and

contingent expenses of the Indian Department, and

for fulfillin'g treaty stipulations with various Indian

tribes, for the year ending June thirtieth, eighteen

hundred and eighty-j5ve, and for other purposes,"

the President of the United States did on May 1,

1886, by Executive Order, set aside as an individual

reservation in favor of and for one Quo-lock-ons, an

Indian and a ward of the Government, a certain tract

or parcel of land in Okanogan County, State of

Washington, said land having theretofore been duly

selected in accordance with the terms of said act,

under the direction of the Secretary of the Interior.

That said lands are known as "Allotment No. 7" and

are described as follows

:

From pile of stone on south side of Johnson Creek

Canyon—dry at this point—125 feet deep, about one

chain from the west end of the canyon, from which

a fir 10 in. in diam. bears N. 25 degrees W. 75 links

distant, run S. 55 degrees W. (war. 22 degrees E.).

At 80 chains made stone mound for corner, from

which a large limestone rock 10 by 10 bears on same

course S. 55 degrees W. 8.80 chains distant. From

monument run N. 35 degrees W. At 72.50 chains

crossed Johnson brook 4 links wide, and continued

course E. 80 chains. Made mound of stone and run

thence N. 55 degrees E. 80 chains. Made stone monu-



4 The United States of America

ment, and run tlience S. 33 degrees E. 80 chains to

beginning.

That said described lands are within the boundary

lines of township thirty-five (35), north of range five

(5), E. W. M., and contain six hundred and forty

acres, more or less, and were, prior to the time of

being allotted as aforesaid, a portion of the Columbia

Indian Reservation theretofore set aside by Executive

Order for the use and occupancy of Indians.

III.

That said Quo-lock-ons, an Indian, was, at the time

said individual reservation w^as set aside for him as

aforesaid, a member of the Columbia tribe of Indians

and resided on the Columbia Indian Reservation in

said state.

IV.

That during the year 1890, the said Indian, Quo-

lock-ons, died intestate, leaving as his only heirs two

sons named respectively Frank, alias Dominique Te-

kom-tarl-ken, and Sam Pierre. That thereafter the

said Sam Pierre died intestate, without issue, leaving

a widow named Jennie, who is an Indian and a mem-

ber of the Columbia tribe of Indians and then and

now a resident on the said Columbia Indian Reserva-

tion.

V.

That at all times heretofore the plaintiff was and
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aow is the owner in fee simple and entitled to the

immediate possession of the lands above described,

subject only to the rights of said Frank, alias Dom-

inique-Te-kom-tarl-ken, and the said Jennie to use

md occupy the same as an individual Indian Reserva-

tion and as wards of the plaintiff. That on or about

the month of August, A. D. 1904, the defendant, with-

Dut right or authority, entered upon and took pos-

session of the above-described Indian Reservation

and ousted the said Frank, alias Dominique Te-kom-

tarl-ken, and the said Jennie, and this plaintiff

therefrom, and ever since has unlawfully withheld,

and does unlawfully withhold, the possession thereof

from plaintiff and from the said Frank, alias Dom-

inique Te-kom-tarl-ken, and the said Jennie, to their

damage in the sum of $2,000.00.

VI.

That the value of the rents, issues and profits of

the said premises from the month of August, 1904,

and while the plaintiff has been excluded therefrom

by the defendant is $2,000.00.

Wherefore, plaintiff prays judgment against the

defendant

:

1. For the recovery of the possession of the de-

manded premises, and for the sum of $2,000.00 dam-

ages for withholding the possession thereof;
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2. For the sum of $2,000.00, the value of the said

rents, issues and jDrofits of said land, and for the

costs of this action.

(Signed) A. G. AVERY,

United States Attorney.

(Signed) J. B. LINDSLEY,

Asst. United States Attorney.

[Endorsed] : Complaint. Filed in the U. S. Cir-

cuit Court for the East. District of Washington.

September 20th, 1906. Frank C. Nash, Clerk.

And afterwards, to wit, on the 18th day of October,

1906, there was duly filed in said court and case

defendant's demurrer to the complaint of plain-

tiff, in the words and figures following, to wit

:

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Division.

No. 1251.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

JAMES F. MOORE.
Defendant.

Demurrer to Complaint.

Comes now the defendant in the above-entitled

action and demurs to the plaintiff's complaint herein
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for the following reasons, and upon the following

grounds, to wit

:

1.

That the plaintiff has no legal capacity to sue in

this action.

2.

That there is a defect of parties plaintiff in this

action.

3.

That the complaint in this action does not state

facts sufficient to constitute a cause of action.

4.

That the plaintiff in this action has no capacity to

sue in this action, for the reason that under the Act

of Congress mentioned in the complaint of July 4,

1884 (23 Stats, at large, pp. 79 and 80), and entitled

*'An Act making appropriations for the current and

contingent expenses of the Indian Department, and

for fulfilling treaty stipulations with various Indian

tribes, for the year ending June thirtieth, eighteen

and eighty-five, and for other pui-poses," the action

of the President of the United States in making an

Executive Order on May 1, 1886, setting aside an

allotment to Quo-lock-ons mentioned in the com-

plaint, and said allotment having been selected ni
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accordance with the terms of said act, under the direc-

tions of the Secretary of the Interior, said Allotment

No. 7 and all lands embraced therein ceased to be

lands of the United States of America, and said

United States of America then, on said first day of

May, 1906, ceased to have any jurisdiction or control

of any of said lands embraced in said allotment No.

7, and said Quo-lock-ons became the owner in fee

simple of all of said lands with full power of aliena-

tion and disposal thereof.

5.

That the real parties in interest in this action on

the face of the complaint are Franlv, alias Dominique

Te-kom-tarl-ken, and Jennie, an Indian woman ; and

therefore, there is a defect of parties plaintiff in this

action, for the reason that said Frank, alias Dom-

inique Te-kom-tarl-ken, and said Jennie, an Indian

woman, are not made parties to this action.

6.

That the complaint in this action does not state

facts sufficient to constitute a cause of action, in this

:

That it is shown on the face of the complaint that

said Quo-lock-ons, on the first day of May, 1886, be-

came the owner in fee simple, with full power of

alienation and disposal of the lands embraced in allot-

ment No. 7, described in the complaint ; and that the
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United States of America then, and at all times there-

after, ceased to have any authority, jurisdiction or

control over said lands, or over any part thereof.

(Signed) E. K. PENDERGAST,
Attorney for Defendant.

[Endorsements] : Mr. A. J. Laughon, Attorney at

Law, Office in the Prosecuting Attorney's Office,

Courthouse, city of Sp6kane, Spokane County, Wash-

ington, is hereby designated as a person whom papers

in this case may be served for defendant. Demurrer

to Complaint. Filed in the U. S. Circuit Court

—

Eastern Dist. of Washington. October 18th, 1906.

Frank C. Nash, Clerk.

And afterwards, to wit, on the 23d day of March,

1907, there was duly filed in said court and case

the opinion of the court on the demurrer of de-

fendant to complainant's bill of complaint, in the

words and figures following, to wit:

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Division.

No. 1251.

UNITED STATES OF AMERICA,
Plamtitt,

JAMES F. MOORE. '"
^^^^^^^^^_
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Opinion on Demurrer to Bill of Complaint.

This is an action for possession of certain real

property described in the complaint, together with

$2,000.00 damages for withholding possession, and

$2,000.00 for the rents, issues and profits.

The discussion on demurrer to the complaint has

taken a wider range than the facts disclosed by the

pleading will justify, but counsel have by oral argu-

ments and written briefs submitted the whole matter

for decision in its broadest scope, and it will be con-

sidered accordingly.

The controversy arises over the construction of a

certain agreement made between the Secretary of the

Interior and the Commissioner of Indian Affairs,

and Chief Moses and Sar-sarp-kin of the Colmnbia

Reservation, at a conference held in 1883 at which

were also present Tonasket and Lot, presumably

chiefs of the Colville Reservation. The following is

a copy of the agreement

:

*'AGREEMENT WITH THE COLUMBIA AND
COLVILLE, 1883.

In the conference with Chief Moses and Sar-sarp-

kin, of the Columbia Reservation, and Tonasket and

Lot, of the Colville Resen^ation, had this day, the

following was substantially what was asked for by

the Indians

:
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Tonasket asked for a saw and gristmill, a boarding

school to be established at Bonaparte Creek to accom-

modate one hundred (100) pupils, and a physician to

reside with them, and $100 (one hundred) to himself

each year.

Sar-sarp-kin asked to be allowed to remain on the

Columbia Eeservation with his people, where they

now live, and to be protected in their rights as set-

tlers, and in addition to the ground they now have

under cultivation within the limit of the fifteen mile

strip cut off from the northern portion of the Colum-

bia Reservation, to be allowed to select enough more

unoccupied land in severalty to make a total to Sar-

sarp-kin of four square miles, being 2,560 acres of

land, and each head of a family or male adult one

square mile ; or to remove on to the Colville Reserva-

tion, if they so desire; and in case they so remove,

and relinquish all their clauns to the Columbia

Reservation, he is to receive one hundred (100) head

of cows for himself and people, and such fanning

implements as may be necessary.

All of which the Secretary agrees they should

have, and that he will ask Congress to make an ap-

propriation to enable him to perform.

The Secretary also agrees to ask Congress to

make an appropriation to enable him to purchase for

Chief Moses a sufficient number of cows to furnish

each one of his band with two cows ; also to give Moses
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Qe thousand dollars ($1,000.00) for the purpose

f erecting a dwelling-house for himself ; also to con-

truct a sawmill and gristmill as soon as the same

hall be required for use; also that each head of a

amily or each male adult person shall be furnished

dth one wagon, one double set of harness, one grain

radle, one plow, one harrow, one scji:he, one hoe, and

Qch other agricultural implements as may be neces-

ary.

And on condition that Chief Moses and his people

eep this agreement faithfully, he is to be paid in

ash, in addition to all of the above, one thousand

ollars ($1,000.00) per annum during his life.

All this on condition that Chief Moses shall remove

D the Colville Reservation and relinquish all claims

pon the Government for any land situate elsewhere.

Further, that the Government will secure to Chief

loses and his people, as weU as to all other Indians

vho may go on to the Colville Reservation, and en-

:age in farming, equal rights and protection alike

i^ith all other Indians now on the Colville Reserva-

ion, and will afford him any assistance necessary to

nable him to carry out the terms of this agreement

n the part of himself and his people. That until

le and his people are located permanently on the Col-

ille Reservation, his status shall remain as now, and

he police over his people shall be vested in the mili-

ary, and all money or articles to be furnished him
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and his people shall be sent to some point in the

locality of his people, there to be distributed as pro-

vided. All other Indians now living on the Colum-

bia Reservation shall be entitled to 640 acres, or one

square mile of land, to each head of family or male

adult, in the possession and ownership of which they

shall be guaranteed and protected. Or should they

move on to the Colville Reservation within two years,

they will be provided with such farming implements

as may be required, provided they surrender all

rights to the Colmnbia Reservation.

All of the foregoing is upon the condition that

Congress will make an appropriation of funds neces-

sary to accomplish the foregoing, and confirm this

agreement; and also, with the understanding that

Chief Moses, or any of the Indians heretofore men-

tioned, shall not be required to remove to the Colville

Reservation until Congress does make such appro-

priation, etc. „_
H. M. TELLER,

Secretary of the Interior.

H. PRICE,

Commissioner of Indian Affairs,

his X mark

MOSES,
his X mark

SAR-SARP-KIN."

This agreement was ratified by Act of Congress

approved July 4, 1884 (23 Stats. L., p. 79). The
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rights granted under the agreement, and the extent

of the ratification, are the vital questions over which

the litigants are contending. It is alleged in the

complaint that the land therein described by metes

md bounds and designated as Allotment No. 7 was

set aside by the President in pursuance of said act,

15 an individual reservation, but it is not disputed

;hat the plaintiff must rest a recovery upon the con-

;truction of both the agreement and the statute.

It is well settled that Congress may pass the title

;o public lands by enactment of a statute, and it has

)een repeatedly held that such a method is quite as

sffective to divest the Government of its title as the

ssuance of a patent.

New York Indians vs. United States, 170 U. S.

17, and cases there cited.

So it has been held by the Supreme Court that

, fee simple title may pass by virtue of a treaty with

he Indians without the aid of an Act of Congress or

>atent from the United States.

Holden vs. Joy, 84 U. S. 211.

Jones vs. Meehan, 175 U. S. 1-10, and cases there

cited.

The latest reaffirmance of the doctrine is found in

:

Francis vs. Francis, 27 Sup. Ct. Rep. 129, de-

cided December 3, 1906.

Another principle equally well settled is that where

le language of a treaty with the Indians is suscep-
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tible of more than one construction, it is then to be

construed in the sense in which they would naturally

understand it. Not that the language can be given a

greater effect than the words can be construed to im-

ply, but that such interpretation is to be arrived at,

considering the situation of the Indians, the subject

matter with which the parties were dealing, and the

purposes in view, as will effectuate what was in the

minds of the parties when the treaty was entered into.

Jones vs. Meehan, 175 U. S. 1.

It is not to be overlooked that the Indians, not-

withstanding the fact that their contention in that re-

gard has never been sustained, have always claimed

while being gradually but surely borne down by the

resistless march of civilization, to be the primary

owners of the soil. The pitiful story of what they

regard as their subjugation, attributable to their

want of adaptation and defiance of our progress as a

nation, may be referred to for the purpose of throw-

ing light upon their construction of the agreement.

While they have been overwhelmingly defeated in

that contention, and have been compelled to sur-

render, they have never abandoned their claim, and

have always regarded themselves as a people de-

spoiled of their rightful inheritance. They have ever

maintained that the whole of the territory of the

United States justly belongs to them. If they have

apparently acquiesced in a different theory it is not
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that they have changed their views, but because they

have been perforce compelled to do so. To their tra-

ditions; to their claim of ownership; to the Indian

understanding of the subject generally, and to the

fact that these Indians in particular were in pos-

session of a large reservation which they were asked

to cede to the Government to the extent of their rights

therein, we make look for aid in arriving at a con-

clusion as to what they understood by the use of terms

of ambiguous import. The agreement must have

been reached through the mediumship of an inter-

IDreter, where their simple ideas were to be trans-

formed into technical words, and this makes the re-

quirement that the matter be examined with care all

the more necessary that the true meaning be not mis-

understood.

It was agreed that Sar-sarp-kin and his people

were to be allowed to remain on the Columbia Res-

ervation, where they at the time lived, and they were

to be protected in their rights as settlers ; and, in ad-

dition to the ground they already had under cultiva-

tion, they were to be allowed to select more unoccu-

pied land in severalty, making a total to Sar-sarp-kin

of four square miles, and to each head of a family or

male adult, one square mile. The agreement seemed

to contemplate that Moses and his people would go

upon the Colville Reservation, but in the event they

did not elect to do so, they were provided for in this

language

:
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^'AU other Indians now living on the Cohmibia

Eeservation shall be entitled to 640 acres or one

square mile of land, to each head of a family or male

adult, in the possession and ownership of which they

shall be guaranteed and protected."

It does not appear whether Allotment No. 7 is held

by one of the Sar-sarp-kin tribe or under agreement

with the people of Chief Moses. If the allottee be-

longed to the people of Sar-sarp-kin "each head of

a family or male adult" was to be "allowed" one

square mile in severalty. Indians belonging to the

Moses tribe were to be "entitled" to the same amount

of land, but the word "severalty," which was used

in dealing with the Sar-sarp-kin tribe, gave way to

the words "ownership and possession." It is mani-

fest from a reading of this agreement that the In-

dians were attempting to make their wants known.

If the phraseology is slightly changed, it must be

attributed to the difficulty of accurately expressing

their demands by interpretation from a very simple

language into one so rich in shades of meaning. The

intention is manifest to give to each tribe the same

rights, and it is clear that the words to express those

rights were used indifferently. It is true that the

language used in the agreement was not expressed in

technical words, such as "There is hereby granted,"

etc., or the like, but it is difficult to suppose that the

Indians had anything else in view other than their
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acquisition of the absolute title to the lands by them

selected. Ownership of land has a broader signifi-

cance than the mere right of occupancy. Bouvier

defines "owner" as follows:

*'He who has dominion of a thing, real or per-

sonal, corporal or incorporeal, which he has a right

to enjoy and do with as he pleases."

Ownership is defined as

:

*

' The right by which a thing belongs to someone in

particular to the exclusion of all others.
'

'

To say that one owns land and is entitled to pos-

session of it, and yet the nature of the tenure is pos-

session only, is to limit the estate. Ownership of

property is understood by the most primitive peoples.

It is the first step towards organized society. Self-

preservation at once suggests it, and the right to live

and the necessity for living from one 's o^vn industry

perpetuates it. This, it must be assumed, the Indian

tribes understood. Their precarious means of sub-

sistence would have impressed it upon them.

To what end were the Indians to surrender their

claim to the Colmnbia Reservation ? There could be

no possible consideration for it if the contention now

made should be sustained, for they were relinquish-

ing their claim to this vast body of land without get-

ting any better claim to the 22,000 acres set apart

for them, and a contract of this character between

private individuals, unless the title to the land re-
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served should vest, and something more than the mere
right of occupancy should be granted, could be set

aside for want of consideration. To hold that these

lands were to be considered as individual reservations

would conflict with the express language of the agree-

ment, as they understood it, under which they made

their relinquishment to the reservation as then con-

stituted, and so far as I have been able to discover it

would be an anomaly in the history of the dealings

of the Government with the Indians generally.

The rule that courts will pay due regard to the

construction given a treaty or statute by the heads

of the Departments, invoked here on behalf of the

Government, has one which has often been referred

to with approval by the Supreme Court, and must

have due consideration. Having found what must

have been the understanding of the Indians, we are

now to ascertain the understanding of the other party

to the agreement, and this we must deduce from the

A.ct of Congress, as well as the action of the officers

charged with the supervision of the Indians as dis-

closed by the public documents having reference to

the matter.

Turning first to the statute, it is to be remarked, in

view of the provisions of the Act of March 3, 1871

(16 Stat. L. 544), now designated as section 2079 of

the Revised Statutes, that the agreement depends for

its validity upon the Act of Congress. Having refer-
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ence to the agreement, Congress declared its inten-

tion as follows

:

"Which agreement is hereby accepted, ratified and

confirmed, including all expenses incident thereto,"

etc.

We find a provision that Sar-sarp-kin and the In-

dians then residing on the Coliunbia Eeservation

should elect within one year from the passage of the

act whether to remain on that reservation or remove

to the Colville Eeservation, and, touching that por-

tion of the agreement, it was expressly provided

:

"That in case said Indians so elect to remain on

said Columbia Reservation, the Secretary of the In-

terior shall cause the quantity of land therein stip-

ulated to be allowed them to be selected in as compact

form as possible, the .same when so selected to be

held for the exclusive use and occupation of said

Indians, and the remainder of said reservation to be

thereupon restored to the public domain.''

A fair application of the rules of statutory con-

struction leads to the conclusion that it was the in-

tention of Congress to ratify the agreement, and that

the phraseology of the act, which is somewhat dif-

ferent from that of the agreement, was not intended

as an amendment or limitation of it as it had been

entered into. The agreement was amended in regard

to the time in which they should exercise their option,

but the substitution of the plirase
'

' exclusive use and
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occupation of said Indians" in the Act of Congress

instead of "in the possession and ownership of which

they shall be guaranteed and protected" was not,

in my opinion, in the light of the unequivocal and

express ratification intended as an amendment.

It seems that the only remarks on the measure

^vhen it was up for passage were made by j\Ir. Brents,

Delegate from Washington Territory. Among other

things he said:

''Good faith and good policy both demand of us

that we should keep the agreements with these In-

dians."

To keep the agreement certainly meant something

more than taking the vast tract of agricultural land,

amounting to 2,143,040 acres, to which the Indians

had the right of occupancy, and giving them a mucli

smaller area of the same country to be occupied by

them. The contention that they were to occupy in-

dividual reservations without title is not in accord

with their well-known habits of life and ideas relat-

ing to the use of land.

On November 6, 1883, the Commissioner of Indian

Affairs reported to the Secretary of the Interior

(Cong. Bee, vol. 15, p. 2517), in regard to this par-

ticular agreement, as follows

:

"This agreement, if ratified by Congress, will re-

store to the public domain some 2,143,040 acres in

addition to the 749,300 acres restored by Executive
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Order of February 23, 1883, in case the Indians elect

to remove to the Colville Reservation, while if they

decide to remain, some 22,000 acres only will be re-

quired to allot the quality of land stipulated by the

agreement. '

*

**It is not considered desirable that this large res-

ervation should be long held for the few Indians who

live upon it. It is clear, however, that they are en-

titled to some compensation for its relinquishment, as

it was given them by the officers of the Government

in whose assurances they must have had confidence."

I have therefore prepared the draft of a bill pro-

viding for the ratification of the agreement and the

necessary appropriation for carrying it into effect.

Fom the nature of the stipulation, it appears impos-

sible to submit a detailed estimate of the funds re-

quired. I have named a sum, $85,000, which it is

believed will be sufiicient for the purposes required."

*'As the agreement leaves the question of the re-

moval of the Indians to the Colville Reservation op-

tional with them, I have inserted a section requiring

them to decide within one year from the passage of

the bill whether they will remain or move."

The bill submitted by the Commissioner was ap-

parently adopted without amendment. It would be

assuming bad faith, duplicity and fraud on his part

in the light of his report when he asked to have the

agreement ratified, to suppose that he intended to
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limit the act of ratification in a way to defeat the

manifest purposes for which the agreement was

made. It cannot be assumed that he intended to

perpetrate a fraud upon the Indians. Nor can it be

supposed that the Secretary of the Interior would

give his countenance to that which could be only des-

ignated as a trick, or a device for misleading them in

order to get them to surrender their claim to such

a vast body of land. On the contrary, the record dis-

closes the utmost good faith on the part of those

officers. To "allot" had come to have a technical

meaning. When the Commissioner used that word

it must be concluded that he was famiUar with what

it implied. That Congress so understood it is fur-

ther shown by a letter from General Miles which was

read when the bill was under consideration, as the

following quotation will show

:

"By the terms of this agreement the Indians sur-

render the valuable and extensive reservation, com-

prising 2,649,600 acres of territory (except what land

the few families remaining take in severalty) in con-

sideration of the Government giving them protection

on the ColviUe Reservation and the means of making

themselves self-supporting."

He further said

:

"This is a case where the Government has the op-

portunity and, by fair dealing and proper considera-

tion for the interests of the Indians can, for a very
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moderate consideration, locate a very large number

of Indians in severalty or by families, and put them

in a way to make themselves self-supporting and to

become a productive, prosperous people. '

'

That letter concluded as follows:

"I earnestly recommend that the terms be faith-

fully complied with on the part of the Government."

(Cong. Rec. Aug. 15, p. 2571.)

And thus Congress had before it the construction

not only of the military officers, officially cognizant

of the matter, but of tliose who brought about the

agreement.

In the light of the history of the measure, to hold

with the contention that Congress intended to mod-

ify the agreement with the Indians, except in so far

as to fix a time in which they were required to make

their election, would be to accuse it of a deliberate

and willful fraud, a thought, of course, not to be har-

bored for a moment, and even if it could be supposed

that such a thing were possible, that construction

which is consistent with good faith must necessarily

be adopted if the expression of the legislative will is

sufficiently manifest to justif.y it.

In Long Jim vs. Robinson et al., 16 L. D. 15, the

Secretary of the Interior, in sustaining the rights of

these Indians, used the language which follows

:

**That said Indian applicants are entitled to have

allotments of land made to them in severalty in quan-
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titles and manner provided in the agreement of July

7, 1883, and that the right of said several white claim-

ants above named to the land claimed by them is

Sx ^ordinate and subject to the prior and superior

right of said Indians."

**I can see no legal reason as between them (refer-

ring to the Indians) and the United States for the

Government withholding from them the full ben-

efits it agreed to bestow upon them."

As illustrative of the views entertained by the Com-

missioner of Indian Affairs, on January 5, 1900, he

wrote to the Honorable Secretary contending that

Congress had no power to amend a treaty or agree-

ment made with the Indians mthout their consent.

He said in part

:

"It is certainly a novel proposition in law that

one party to an agreement may, without the consent

of tlie other, alter or modify an essential part of such

contract. It is apparent that no court of law

would uphold or enforce any contract so altered or

amended. '

'

"In all our dealings with the Indian tribes I do not

find that any agreement has ever been amended by

Congress without providing for the assent of the In-

dians interested. In one or possibly two cases Con-

gress has entirely ignored an agreement for the ces-

sion of lands upon the grounds that the Indians, par-

ties thereto, were not the owners of the lands ceded,
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but it has never attempted to write in new and dif-

ferent words in a signed agreement without that the

agreement should be open to rejection or adoption by

the Indians interested."

Senate Document No. 76, 56 Cong. First Session.

It is true that on April 13, 1905, the Acting Com-

missioner of Indian Affairs wrote to the Honorable

Secretary, giving a different construction of the

agreement, but it must be observed that the views

then expressed were hardly in accord with the con-

temporaneous construction both of the agreement and

of the statute. But we cannot wholly rely upon the

understanding of the Department nor upon the views

expressed in Congress when the Act was before it,

unless the statute is susceptible of the construction

which is in accord with the manner in which the In-

dians understood it. That question remains to be ex-

amined.

For many years prior to 1883, it had been the effort

of the Government to break up the tribal relations

of the Indians, and to secure for them *' divided and

individual ownership"; and the agitation for the

allotment of land in severalty is said to have begun as

far back as the days of James Madison.

Annual report of the Secretary of the Interior,

Indian Affairs, 1900, p. 660.

It would be unprofitable to enter into a detailed

reference to the nmnerous public docmnents, reports
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of the Commissioner of Indian Affairs, superin-

tendents, and Indian agents, all looking to the ulti-

mate breaking up of tribal relations and the confer-

ring of citizenship upon the Indians. An interest-

ing summary of the subject may be found in the An-

nual Report of the Secretary of the Interior, Indian

Affairs, for 1900, pp. 600, 661, et seq. The agitation

finally took definite and practical form by the Act

of February 8, 1887 (24 Stat. L. 388), which pro-

vided for allotments in severalty. Prior to that time

there appears to have been no general statute under

which the Indians could receive land in that way ex-

cept the Act of May 20, 1862 (18 Stat. L. 420), which

conferred the benefit of the homestead law upon na-

tive-born Indians, which was little availed of; but

it has been the constant endeavor of those trusted

with the supervision of the Indians to inculcate in

their minds a desire for individual ownership, and

for taking land in severalty and assuming the duties

of citizenship; and title in severalty, described as

allotments, was well understood by the Indians, the

Department of the Interior, and of course, by mem-

bers of Congress. These particular tracts of land,

Made certain when selected under the provisions of

the law, were designated as allotments in accordance

with the understanding that allotments did repre-

sent individual ownership, and this was in consonance

with the policy of the officers of the Government
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which sought to induce the Indians to assume in-

dividual responsibility in lieu of their system of

tribal ownership. And Congress being advised that

the Department of the Interior through the Secre-

tary and the Commissioner of Indian Affairs, had

secured an agreement with these Indians to take

lands in severalty, confirmed that action, in the light

of which it is not doing violence to the statute to con-

strue it, in connection with the agreement, as mean-

ing that each head of a family or male adult was en-

titled to one square mile of land in severalty, in the

ownership and possession of which he should be guar-

anteed and protected.

It will naturally occur that it has in late years

been a well defined policy to limit the right of aliena-

tion, and that this ought to have some bearing upon

the conclusion to be reached in this case, hut such has

not been the uniform practice in dealing with the

Indians as an examination of Jones vs. Meehan.

supra, will show.

It should be remembered also that this agreement

antedates the allotment act of 1887, and that prior

thereto the policy applicable to community interests

of these people had not been fixed in that respect, al-

though, in relation to Indian homesteads future ac-

tion was foreshadowed.

Many cases construing Indian treaties are refeiTed

to in Jones vs. Meehan, supra. They present great
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variety in explaining the purposes of the parties in

the many compacts therein reviewed. Those cases

cannot be examined here at length but the proper in-

terpretation of them may best be understood by set-

ting out the conclusion of the Supreme Court in its

own language

:

'

' The clear result of this series of decisions is that

when the United States, in a treaty with an Indian

tribe, and as part of the consideration for the ces-

sion by the tribe of a tract of coimtry to the United

States, make a reservation to a chief or other mem-

ber of the tribe of a specified number of sections of

land, whether already identified, or to be surveyed

and located in the future, the treaty itself converts

the reserved sections into individual property; the

reservation, unless accompanied by words limiting its

effect, is equivalent to a present grant of a complete

title in fee simple; and that title is alienable by the

grantee at his pleasure, unless the United States, by

a provision of the treaty, or of an Act of Congress,

have expressly or impliedly prohibited or restricted

its alienation."

Cherokee Nation vs. Hitchcock, 187 U. S.. 294, in

no way conflicts with the contention of the defendant.

The Indians in that case held no titles in severalty.

At page 307 it was said

:

"Whatever title the Indians have is in the tribe,

and not in the individuals, although held by the tribe
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for the common use and equal benefit of all the mem-

bers. The Cherokee Trust Funds, 117 U. S. 288-308.

The manner in which this land is held is described in

Cherokee Nation vs. Journeycake, 155 U. S. 196-

207, where this court, referring to the treaties and the

patent mentioned in the bill of complaint herein,

said: 'Under these treaties, and in December, 1838,

a patent was issued to the Cherokees for these lands.

By that title whatever of title was conveyed was con-

veyed to the Cherokees as a nation, and no title was

vested severalty in the Cherokees, or any of them.' '*

Holding as I do that the fee passed to the Indians

upon the location and identification of their allot-

ments, pursuant to the agreement which was ratified

by the Act of Congress, and it appearing that no re-

straint on alienation was made, and assuming that

the defendant, as suggested by counsel, holds by con-

veyance from the heirs of an allotee made prior to

the Act of March 8, 1906 (Stat. 1905, 1906, p. 55), it

results that the Government has no interest in the

land which it seeks in this action to control.

Judgment will, upon proper stipulation as to the

facts, be entered dismissing the action. Failing in

this the case will take such course consistent with

these views as will result in a denial of the right of

the Government to maintain the action.

This conclusion has been reached with much re-

luctance, for no doubt it would be better for the In-
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dians to sustain the plaintiff's contention. They are

not qualified to cope with the white race, and the

result of this decision, should it be sustained in the

higher courts, will no doubt be prejudicial to their

best interests. It is to be regretted that so com-

mendable an effort should not have been made before

the agreement received the approval of Congress, or

at least before the rights of purchasers had attached,

but the Supreme Court has said that the courts are

not concerned with these considerations.

Cherokee Nation vs. Hitchcock, supra, 308.

Whether the relation of guardian and ward still

subsists between the Government and the Indians

who were parties to the agreement to such an extent

as to authorize Congress to limit or control their

right of alienation need not be decided. The ^.ct

of Congress which ratified the agreement did not in

terms make them citizens, and until citizenship is

conferred it may be that under the concluding para-

graphs of Cherokee Nation vs. Hitchcock, supra, and

the distinction made in the matter of Heff, 197 U. S.

490, it is competent for Congress to control the mak-

ing of future conveyances not prohibited by the orig-

inal act. That question is not now before the Court.

(iSigned) EDWARD WHITSON,
Judge.

[Endorsements] : Opinion on Demurrer to Bill of

Complaint. Filed in the U. S. Circuit Court, East-
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em District of Washington. March 23d, 1907.

Frank C. Nash, Clerk.

And afterwards, to wit, on the 12th day of Septem-

ber, 1907, there was duly filed in said court and

case the judgment of the Court sustaining the

demurrer of defendant to plaintiff's bill of com-

plaint and dismissing said action, in the words

and figures following, to wit

:

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1251.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

JAMES F. MOORE,

Defendant.

Judgment.

The above-entitled action having heretofore come on

regularly for hearing on defendant's demurrer to the

complaint herein, the defendant appe^aring by E. K.

Pendergast, Esquire, his attorney, in support of said

demurrer, and the plaintiff appearing by A. G.

Avery, United States Attorney, resisting said de-

murrer, and the Court having heard the argument

of counsel and being fully advised in the premises,
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and it appearing by stipulation of counsel that the

defendant claims the title to a certain allotment made

to one of the Moses tribe of Indians under the agree-

ment and the Act of Congress mentioned in the com-

plaint, and that said claim is made by virtue of a

deed from said allottee purporting to convey the title,

made prior to the Act of March 8, 1906, and that the

sole question as it appears by the complaint is,

whether the fee to the allotments passed to said In-

dians by virtue of the said agreement with the Moses

and Sar-sarp-kin tribes of Indians and said Act of

Congress relating thereto.

It is considered and adjudged that said demurrer

be and the same is hereby sustained, and that said ac-

tion be and the same is hereby dismissed, to which or-

der of the Court so sustaining said demurrer and dis-

missing said action the plaintiff by its said United

States Attorney excepts, which exception is allowed.

(Signed) EDWARD WHITSON,
Judge.

[Endorsements]: Judgment Dismissing Action.

Filed in the U. S. Circuit Court for the Eastern Dis-

trict of Washington, Eastern Division. September

12th, 1907. Frank C. Nash, Clerk.
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And afterwards, to wit, on the 5th day of November,

1907, there was duly filed in said court in said

case plaintiff's petition for a writ of error, as-

signment of errors, allowance of writ of error,

writ of error and proof of service, citation and

proof of service and praecipe for transcript of

record in the words and figures following, to wit

:

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1251.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

JAMES F. MOORE,

Defendant.

Petition for Writ of Error.

Comes now the United States, the plaintiff herein,

and says that on or about the 12th daj^ of September,

1907, this Court entered judgment herein in favor

of defendant and against this plaintiff, in which judg-

ment and the proceeding had prior thereto, in this

cause, certain errors were coimnitted to the prejudice

of this plaintiff—all of which will more in detail ap-
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pear from the assignment of error which is filed with

this petition.

Wherefore this plaintiff prays that a writ of er-

ror may issue in this behalf out of the United States

Circuit Court of Appeals for the Ninth Circuit, for

the correction of the errors so complained of and that

a transcript of the record, proceedings and papers

in this cause, duly authenticated, may be sent to said

Circuit Court of Appeals.

(Signed) A. G. AVERY,

United States Attorney.

['Endorsements]: Petition for Writ of Error.

Filed in the U. S. Circuit Court, Eastern Dist. of

Washington. November 5th, 1907. Frank C.

Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1251.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

JAMES F. MOORE,
Defendant.
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Assignment of Errors.

The United States of America, the plaintiff in this

action, in connection with its petition for writ of er-

ror, makes the following assignments of error, which

it avers occurred upon the trial of said cause, to wit

:

1. The Court erred in sustaining defendant's de-

murrer to the complaint herein.

2. The Court erred in entering a judgment herein

dismissing said action.

3. The Court erred in not overruling defendant's

demurrer to the complaint herein.

4. The Court erred in not entering a judgment

herein in favor of the plaintiff and against the de-

fendant.

5. The Court erred in entering a judgment herein,

on the complaint, against the plaintiff and in favor of

the defendant.

6. The Court erred in finding and deciding (and

because thereof sustaining the demurrer to the com-

plaint and dismissing said action), that the Act of

Congress passed July 4th, 1884 (23 Stat. 79, 80),

entitled
'

'An Act making appropriations for current

and contingent expenses of the Indian Department

and for fulfilling treaty stipulations with various

Indians Tribes for the year ending June 30th, 1885,

and for other purposes," and the Executive Order of

the President of the United States of May 1st, 1886,
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thereunder, passed a fee simple title to the lands de-

scribed in the complaint from the United States to

Quo-lock-ons, one of the Indians referred to in said

Act of Congress, and in said proclamation and named

in the complaint herein, when as a matter of law,

neither said Act of Congress nor said proclamation

passed to said Indian the fee to said lands, but only

the right to use and occupy the same under the con-

trol and supervision of the United States, said United

States retaining the entire title to said lands, sub-

ject only to said use and occupation by said Indian.

7. The Court erred in finding and deciding (and

because thereof sustaining the demurrer to the com-

plaint and dismissing said action), that because of

said Act of Congress referred to in the next preced-

ing assignment of error, the United States had no

right or authority to institute or prosecute the above-

entitled action, when, as a matter of law, neither said

Act of Congress, nor said proclamation deprived the

United States of the title to said lands, or the right

to control the same and to control said Indian in his

use and occupation of said lands, and when, as a

matter of law said Indian could in nowise alienate or

encumber said lands without the consent and ap-

proval of the United States.

8. The Court erred in finding and deciding (and

because thereof sustaining the demurrer to the com-

plaint and dismissing said action), that because of
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said Act of Congress referred to in assignment of er-

ror numbered 6, the United States had no right, title,

interest or estate in and to the lands described in the

complaint herein, or any part thereof, when, as a

matter of law, neither said Act of Congress nor said

proclamation deprived the United States of the title

to said lands, or any interest therein other than the

right of said Indian to use and occupy the same, and

said Act of Congress did not as a matter of law de-

prive the United States of the right to prosecute this

action and eject said defendant, who, under the plead-

ings herein, is not shown to be holding or occupy-

ing said lands, or any part thereof, with the consent

or approval of the United States.

9. The Court erred in sustaining the demurrer

to the complaint and dismissing said action because

of the following reasons: (a) The complaint shows

on its face that the lands described are the prop-

erty of the United States, the plaintiff herein, sub-

ject only to the use and occupation under the su-

pervision of said United States of said Indian Quo-

lock-ons, or his heirs, and that the United States

has the immediate right to the possession of said

lands, subject to the Indian's rights aforesaid, (b)

That said complaint shows on its face that the

United States, being the owner of said lands as

aforesaid, has the right in its own name to bring

said action, (c) That the complaint does not show
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on its face that this defendant has any right, title

or interest in said land, assuming for the purpose

of this case that the defendant has, since said land

was allotted to said Quo-lock-ons under the provi-

sions of said Act of Congress, secured from said

Quo-lock-ons, or his heirs, a deed or conveyance pur-

porting to convey the entire title to said land to

said defendant, inasmuch as neither said Quo-lock-

ons or his heirs could, as a matter of law, transfer

or convey said land or any interest therein without

the consent of the United States, and no consent is

shown to exist.

Wherefore, the said plaintiff and plaintiff in error

prays that the judgment of said Court be reversed

and that such directions be given that full force and

efficacy may inure to said plaintiff by reason of the

cause of action set up in said complaint and filed in

said cause.

(Signed) A. G. AVERY,

United States Attorney.

(Signed) J. B. LINDSLEY,

Assistant United States Attorney.

[Endorsements]: Assignment of Errors. Filed

. in the U. S. Circuit Court for the Eastern District

of Washington. November 5th, 1907. Frank C.

Nash, Clerk.
'-'^
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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1251.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

JAMES F. MOORE,
Defendant.

Allowance of Writ of Error.

This 5th day of November, 1907, came the plain-

tiff by the United States Attorney and filed herein

and presented to the Court its petition, praying for

the allowance of a writ of error and assignments of

errors intended to be urged by it, praying also, that

a transcript of the record and proceedings and

papers upon which the judgment herein was ren-

dered, duly authenticated, may be sent to the United

States Circuit Coui-t of Appeals for the Ninth Ju-

dicial Circuit, and that such other and further pro-

ceedings may be had as may be proper in the prem-

ises.

On consideration whereof the Court does allow

the writ of error prayed for.

(Signed) EDWARD WHITSON,

United States District Judge, Presiding in said Cir-

cuit Court.
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[Endorsements]: Allowance of AVrit of Error.

Filed in the U. S. Circuit Court for the Eastern Dis-

trict of Washington. November 5th, 1907. Frank

C. Nash, Clerk.

United States Circuit Court of Appeals for the Ninth

Circuit.

Writ of Error (Copy).

The United States of America,

Ninth Judicial Circuit,—ss.

The President of the United States, to the Honor-

able Judge of the Circuit Court of the United

States for the Eastern District of Washington,

Greeting

:

Because in the records and proceedings, as also in

the rendition of the judgment, of a plea which is in

the said Circuit Court, before you, or some of you,

between the United States of America, plaintiff, and

James F. Moore, defendant, a manifest error hath

happened, to the great damage of the said United

States of America, plaintiff, as by its complaint ap-

pears, we being willing that error, if any hath been,

should be duly corrected, and full and speedy jus-

tice done to the parties aforesaid in this behalf, do

command you, if judgment be therein given, that

then under your seal, distinctly and openly, you send

the record and proceedings aforesaid, with all tilings
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oncerning the same, to the United States Circuit

!ourt of Appeals for the Ninth Circuit, together with

[lis writ, so that you have the same at San Francisco,

1 the State of California, in said Circuit within

birty days from the date of this writ, in the said

/ircuit Court of Appeals, to be then and there held,

tiat the record and proceedings aforesaid being in-

pected, the said Circuit Court of Appeals may cause

urther to be done therein to correct that error, what

f right, and according to the laws and customs of

lie United States, should be done.

Witness the Honorable MELVILLE W. FUL-
jER, Chief Justice of the United States, this 5th

ay of November, A. D. 1907, and in the one hun-

red and thirty-second year of the Independence of

[le United States of America.

The above writ of error is hereby allowed.

(Signed) EDWARD WHITSON,
Jnited States District Judge, Presiding in said Cir-

cuit Court.

Seal of Circuit Court]

Attest: (Signed) FRANK C. NASH,

)lerk U. S. Circuit Court for the Eastern District

of Washington.
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RETURN ON SERVICE OF WRIT.

United States of America,

Eastern District of Washington,—ss.

I hereby certify and return that I served the an-

nexed writ of error on A. J. Laughon, a person desig-

nated by plaintiff's attorney in the within entitled

action as the person upon whom papers and process

therein might be served, by handing to and leaving

a true and correct copy thereof with the said A. J.

Laughon at Spokane, in said District, on the 6th day

of November, A. D. 1907.

(Signed) GEO. H. BAKER,

U. S. Marshal.

(Signed) By Charles P. Pray,

Deputy.

Fees: $2.00.

[Endorsements] :Writ of Error and Proof of Ser-

vice. Filed in the U. S. Circuit Court for the East-

ern District of Washington. November 5th, 1907.

Frank C. Nash, Clerk.
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lited States Circuit Court of Appeals for the Ninth

Circuit.

Writ of Error (Original).

e United States of America,

nth Judicial Circuit,—ss.

e President of the United States, to the Honor-

able Judge of the Circuit Court of the United

States for the Eastern District of Washinj]:ton,

Greeting

:

Because in the record and proceedings, as also in

; rendition of the judgment, of a plea which is in

; said Circuit Court, before you, or some of you,

:ween the United States of America, plaintiff, and

mes F. Moore, defendant, a manifest error hath

ppened, to the great damage of tlie said United

ites of America, plaintiff, as by its complaint ap-

ars, we being willing that error, if any hath been,

)uld be duly corrected, and full and speedy jus-

e done to the parties aforesaid in this behalf, do

nmand you, if judgment be therein given, that

'n under j^our seal, distinctly and openly, you send

i record and proceedings aforesaid, with all things
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concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, together with

this writ, so that you have the same at San Fran-

cisco, in the State of California, in said circuit with-

in thirty days from the date of this writ, in the said

Circuit Court of Appeals, to be then and there held,

that the record and proceedings aforesaid being in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error, what

of right, and according to the laws and customs of

the United States, should be done.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States, this 5th

day of November, A. D. 1907, and in the one hun-

dred and tliirty-second year of the Independence of

the United States of America.

The above writ of error is hereby allowed.

EDWAED WHITSON,

United States District Judge, Presiding in said Cir-

cuit Court.

[Seal] Attest: FRANK C. NASH,

Clerk U. S. Circuit Court for the Eastern District

of Washington.
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RETURN ON SERVICE OF WRIT.

[Jnited States of America,

Eastern District of Washington,—ss.

I hereby certify and return that I served the an-

lexed writ of error on A. J. Laughon, a person desig-

lated by plaintiff's attorney in the within entitled

iction as the person upon whom papers and process

herein might be served by handing to and leaving a

;rue and correct copy thereof with the said A. J.

Liaughon personally at Spokane in said District on

he 6th day of November, A. D. 1907.

Fees: $2.00.

GEO. H. BAKER,

U. S. Marshal.

By Charles P. Pray,

Deputy.

[Endorsed] : No. 1251. U. S. Circuit Court, East-

irn District of Washington. United States of Amer-

ca. Plaintiff, vs. James F. Moore, Defendant. Writ

f Error. Filed in the U. S. Circuit Court, Eastern

District of Washington. Nov. 5, 1907. Frank C.

sTash, Clerk. , Deputy.
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In the United States Circuit Court of Appeals, Ninth

Circuit.

UNITED STATES OF AMERICA,

Plaintiff in Error,
vs.

JAMES F. MOORE,
Defendant in Error.

Citation on Writ of Error (Copy).

United States of America,—ss.

The President of the United States of America, to

James F. Moore, Greeting:

You are hereby cited and adminished to be and

appear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be held at the city of San

Francisco, in the State of California, within thirty

days from the date of this writ, pursuant to a writ of

error filed in the clerk's office of the Circuit Court of

the United States for the Eastern District of Wash-

ington, Eastern Division, wherein the United States

of America is plaintiff in error and you are defendant

in error, to show cause, if any there be, why the judg-

ment in the said writ of error mentioned, should not

be corrected, and speedy justice should not be done to

the parties in that behalf.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States, and the seal
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of said Circuit Court, this 5th day of November, in

the year of our Lord one thousand nine hundred and

seven, and of our Independence the one hundred and

thirty-second.

(Signed) EDWARD WHITSON,
United States District Judge, Presiding in said Cir-

cuit Court.

[Seal of Circuit Court]

Attest

:

FRANK C. NASH,

Clerk U. S. Circuit Court for the Eastern District"

of Washington.

RETURN ON SERVICE OF WRIT.

United States of America,

Eastern District of Washington,—ss.

I hereby certify and return that I served the an-

nexed citation on A. J. Laughon, a person designated

by plaintiff's attorney in the within entitled action as

the person upon whom paj)ers and process therein

might be served, by handing to and leaving a true

and correct copy thereof with the said A. J. Laughon

at Spokane, in said District on the 6th day of No-

vember, A. D., 1907.

(Signed) GEORGE H. BAKER,

U. S. Marshal.

(Signed) By Charles P. Pray,

Deputy.

Fees: $2.00.
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[Endorsements] : Citation. Filed in the U. S. Cir-

cuit Court for the Eastern District of Washington,

November 5th, 1907. Frank C. Nash, Clerk.

Citation on Writ of Error (Original).

United States of America,—ss.

The President of the United States of America to

James F. Moore,
, Greeting

:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be held at the city of San

Francisco, in the State of California, within thirty

days from the date of this writ, pursuant to a writ of

error filed in the clerk 's office of the Circuit Court of

the United States for the Eastern District of Wash-

ington, Eastern Division, wherein The United States

of America is plaintiff in error and you are defendant

in error, to show cause, if any there be, why the judg-

ment in the said writ of error mentioned, should not

be corrected, and speedy justice should not be done

to the parties in that behalf.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States, and the seal

of said Circuit Court, this 5th day of November, in

the year of our Lord one thousand nine hundred and
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seven, and of our Independence the one hundred and

thirty-second.

EDWARD WHITSON,

United States District Judge, Presiding in said Cir-

cuit Court.

[Seal] Attest : FRANK C. NASH,

Clerk U. S. Circuit Court for the Eastern District of

of Washington.

[Endorsed] : In the U. S. Circuit Court of Appeals,

Ninth Circuit. United States of America, Plaintiff

in Error, vs. James F. Moore, Defendant in Error.

Citation. Filed in the U. S. Circuit Court, Eastern

Dist. of Washington. Nov. 5, 1907. Frank C. Nash,

Clerk. , Dep.

RETURN ON SERVICE OF WRIT.

United States of America,

Eastern !District of Washington,—ss.

I hereby certify, and return that I served the an-

nexed citation on A. J. Laughon, a person designated

by plaintiff's attorney in the within entitled action

as the person upon whom papers and process therein

might be served by handing to and leaving a true and

correct copy thereof with the said 'A. J. Laughon at



vs. James F. Moore. 51

Spokane, in said District on the 6tli clay of Novem-

ber, A. D. 1907.
,

Fees: $2.00.

GEO. H. BAKER,

U. S. Marshal,

By Charles P. Pray,

Deputy.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Di-

vision.

No. 1251.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

JAMES F. MOORE,
Defendant.

Praecipe for Transcript of Record.

To the Clerk of the Above-named Court

:

You will please prepare transcript of the complete

record in the above-entitled cause to be filed in the

office of the Clerk of the United States Circuit Court

of Appeals for the Ninth Judicial Circuit, under the

writ of error to be perfected in said Court, and in-

clude in said transcript the following pleadings,

papers, records and files, to wit: Complaint, de-

nurrer to complaint, opinion of Court on demurrer,
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judgment, petition for writ of error, assignment of

errors, order allowing writ of error, writ of error and

proof of service, citation and proof of service, prae-

cipe, and any and all other records, entries, proceed-

ings, pleadings papers and filings necessary or proper

to make a complete record upon said writ of error in

said cause.

(Signed) A. G. AVERY,
United States Attorney.

[Endorsements] : Praecipe for Transcript. Filed

in the U. S. Circuit Court for the Eastern District of

Washington, November 5th, 1907. Frank C. Nash,

Clerk..
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And afterwards, to wit, on the 13tli day of Novem-

ber^ 1907, there was duly filed in said court in

said case admission of service of writ of error

and citation by attorney for defendant in error,

in the words following, to wit

:

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Di-

vision.

No. 1251.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

JAMES F. MOORE,
Defendant.

Admission of Service of Writ of Error and Citation.

I hereby certify and acknowledge that on the 9th

day of November, 1907, in Conconcully, Okanogan

County, in the Eastern District of Washington, there

was duly, regularly and personally served on me by

the above-named plaintiff the writ of error and cita-

tion thereon in the above-entitled cause, and that such

service was made on me, as aforesaid, by delivering

to me and leaving with me true and duly certified

copies of said writ of error and said citation respec-

tively.
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Dated at Conconcully, Washington, this 9th day of

November, 1907.

(Signed) E. K. PENDERGAST,
Attorney for Defendant and Defendant in Error.

[Endorsements] : Admission of Service of Writ of

Error and Citation. Filed in the U. S. Circuit Court

for the Eastern District of Washington. November

13th, 1907. Frank C. Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington^ Eastern Di-

vision.

No. 1251.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

JAMES F. MOORE,

Defendant.

Clerk's Certificate to Transcript of Record.

United States of America,

Eastern District of Washington,—ss.

,

I, Frank C. Nash, Clerk of the Circuit Court of the

United States for the Eastern District of Washing-

ton, do hereby certify that th^ foregoing typewritten

pages, numbered from one to 45, inclusive, constitute
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and are a complete, copy of the record, pleadings,

papers and all proceedings had in said action, as the

same remain on file and of record in said Circuit

Court, and that the same which I transmit, constitute

my return to the annexed writ of error, lodged and

filed in my office on the 5th day of November, A. D.

1907.

I also annex and transmit the original citation in

said action.

I further certify that the cost of preparing and cer-

tifying said record amounts to the sum of $27.70,

which sum will be included in my account against the

United States for the quarter ending December 31st,

1907.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court, at the city

of Spokane, in said Eastern District of Washington,

in the Ninth Circuit, this 21st day of November, 1907,

and the Independence of the United States of Amer-

ica the one hundred and thirty-second.

[Seal] FRANK C. NASH,

Clerk U. S. Circuit Court for the Eastern District of

Washington.
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[Endorsed] : No. 1518. United States Circuit

Court of Appeals for the Ninth Circuit. The United

States of America, Plaintiff in Error, vs. James F.

Moore, Defendant in Error. Transcript of Record.

Upon Writ of Error to the United States Circuit

Court for the Eastern District of Washington, East-

ern Division.

Filed November 25, 1907.

F. D. MONCKTON,
Clerk.
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IN THE

United States Circuit Court ofAppeals

FOR THE

NINXH CIRCUIT.

United States of America,

Plaintiff in Error

^

vs.

James F. Moore,

Defendant in ErrorJ

Error to the United States District Court for the Eastern District

of Washington, Eastern Division.

BRIEF OF PLAINTIFF IN ERROR.

Statement of the Case.

This is an action in ejectment brought by the plaintiff

in error, the United States of America, against the de-

fendant in error, James F. Moore, to recover from him

certain land in Okanogan County, Washington, and des-

cribed and referred to in the complaint.

The complaint (Record, p. ^<^ states that acting in

accordance with an Act of Congress, passed July 4, 1884

(23 Statutes, 79-80), and entitled ''An Act making appro-
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nations for the current and contingent expenses of the

adian Department, and for fulfilling treaty stipnla-

ons with various Indian Tribes for the year ending

line 30th, 1889, and for other purposes," the President

the United States did, on May i, 1886, by Executive

der, set aside as an individual reservation of and for

- Quo-lock-ons, an Indian and ward of the Govern-

nt, the land above referred to, and that said land has

retofore been dul}' selected in accordance with the

ms of said Act under the direction of the Secretary of

; Interior and is known as Allotment No, 7. The com-

lint further states that said Indian was, at the time

d individual reservation was set aside for him as afore-

d, a member of the Columbia tribe of Indians and

;ided on the Columbia Indian reservation in the State

Washington, and that said lands were, at the time of

d allotment, within the limits of said reservation.

It is further alleged in the complaint that Quo-lock-

s, in 1890, died intestate, leaving as his only heirs two

ns named respectively, Frank, alias Dominique Te-

m-tarl-ken, and Sam Pierre; that Sam Pierre there-

er died intestate, without issue, leaving a widow, Jen-

*, who is an Indian and a member of said Columbia tribe

Indians, and then and now a resident of said Columbia

dian reservation. It is also alleged in the complaint

at the plaintiff in error is the owner of said land and has

e title thereto, subject only to the rights of said Frank,

ias Dominique Te-kom-tarl-ken and said Jennie, to use

d occupy the same as an individual Indian reserva-

m and as wards of the plaintiff. The complaint fur-

er alleges that on or about August, 1904, the defend-



ant, without right or authority, entered upon and took

possession of the lands above referred to and ousted said

Indians Frank and Jennie and the plaintiflf therefrom and

has ever since unlawfully withheld the possession there-

of from said Indians and the plaintifif to their damage.

The judgment prayed for is for the recovery of the pos-

session of the premises and for damages for withholding

the same.

The agreement referred to in the Act of Congress and

described in the complaint, was judicially noticed by the

lower court (being the so-called Moses agreement) and

is in the words following:

" In the conference with chief Moses and Sar-sarp-kin,

"of the Columbia reservation, and Tonaskat and Lot,

'' of the Colville reservation, had this day, the following

*' was substantially what was asked for by the Indians :

" Tonasket asked for a saw and grist mill, a boarding

"school to be established at Bonaparte creek to accom-

''modate one hundred pupils (lOo), and a physician to

'* reside with them, and $ioo. (one hundred) to himself

" each year.

"Sar-sarp-kin asked to be allowed to remain on the

"Columbia reservation with his people, where they now

"live, and to be protected in their rights as settlers,

"and in addition to the ground they now have under

" cultivation within the limit of the fifteen mile strip cut

"
off from the northern portion of the Columbia reserva-

"tion, to be allowed to select enough more unoccupied

"land in severalty to make a total to Sar-sarp-kin of

"four square miles, being 2,560 acres of land, and each

"head of a family or male adult one square mile; or
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nd in case they so remove, and relinquish all their

laims to the Columbia Reservation, he is to receive

ne hundred (icx)) head of cows for himself and people,

nd such farming implements as may be necessary.

' All of which the Secretary agrees they should have,

nd that he will ask Congress to make an appropri-

tion to enable him to perform.

' The Secretary also agrees to ask Congress to make

n appropriation to enable him to purchase for Chief

rioses a sufiEcient number of cows to furnish each one

f his band with two cows ; also to give Moses one thou-

and dollars ($i,ooo) for the purpose of erecting a

[welling house for himself ; also to construct a saw mill

md grist mill as soon as the same shall be required

or use ; also that each head of a family or each male

dult person shall be furnished with one wagon, one

iouble set of harness, one grain cradle, one plow, one

larrow, one scythe, one hoe, and such other agricul-

ural implements as may be necessary.

" And on condition that Chief Moses and his people

:eep this agreement faithfully, he is to be paid in cash,

n addition to all of the above, one thousand dollars

'$i,ooo) per annum during his life.

" All this on condition that Chief Moses shall remove

;o the Colville reservation and relinquish all claim

.ipon the government for any land situate elsewhere.

'' Further, that the Government will secure to Chief

Moses and his people, as well as to all other Indians

who may go on to the Colville reservation, and en-

gage in farming, equal rights and protection alike with

all other Indians now on the Colville reservation, and
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" will afiford him any assistance necessary to enable him
" to carry out the terms of this agreement on the part

" of himself and his people. That until he and his

"people are located permanently on the Colville reser-

*' vation, his status shall remain as now, and the police

''over his people shall be vested in the military, and

"all money or articles to be furnished him and his peo-

" pie shall be sent to some point in the locality of his

" people, there to be distributed as provided. All other

" Indians now living on the Columbia reservation shall

" be entitled to 640 acres, or one square mile of land, to

"each head of family or male adult, in the possession

" and ownership of which they shall be guaranteed and

'' protected. Or should they move on to the Colville

" reservation within two years, they will be provided

" with such farming implements as may be required,

*' provided they surrender all rights to the Columbia

" reservation.

"All of the foregoing is upon, the condition that Con-

" gress will make an appropriation of funds necessary to

" accomplish the foregoing, and confirm this agreement

;

" and also, with the understanding that Chief Moses or

" any of the Indians heretofore mentioned shall not be

" required to remove to the Colville reservation until

" Congress does make such appropriation." etc.

2 Indian Laws and Treaties (Keppler), p. 1073,

(2d ed.)

That part of said Act of Congress which relates to

the subject under discussion is in the following lan-

guage:



For the purpose of carrying into effect the agree-

ent entered into at the city of Washington on the

venth day of July, eighteen hundred and eighty-

ree, between the Secretary of the Interior and the

)mmissioner of Indian Affairs and Chief Moses

id other Indians of the Columbia and Colville res-

vations, in Washington Territory, which agree-

ent is hereby accepted, ratified and confirmed, in-

Liding all expenses incident thereto, eighty-five thou-

nd dollars, or so much thereof as may be required

erefor, to be immediately available; provided, that

irsopkin and the Indians now residing on said Col-

ubia reservation shall elect within one year from

e passage of this Act whether they will remain upon

id reservation on the terms therein stipulated or re-

ove to the Colville reservation : And provided, fur-

er, that in case said Indians so elect to remain on

id Columbia reservation the Secretary of the Inte-

>r shall cause the quantity of land therein stipulated

be allowed them to be selected in as compact form

possible, the same when so selected to be held for

e exclusive use and occupation of said Indians, and

e remainder of said reservation to be thereupon re-

ared to the public domain, and shall be disposed of

actual settlers under the homestead laws only, ex-

pt such portion thereof as may properly be subject

sale under the laws relating to the entry of timber

nds and of mineral lands, the entry of which shall

: governed by the laws now in force concerning the

itry of such lands,"

'he Executive Order referred to in the complaint,

of which the lower court took judicial notice, is



found on page 75 of Executive Orders relating to Indian

Reserves, issued prior to April i, 1890 (also in Executive

Orders relating to Indian Reserves from May 14, 1855,

to July I, 1902, page 113), and is as follows:

" Executive Mansion, May i, 1886.

" and it is hereby further ordered that the tracts of

'' land in Washington Territory surveyed for and allotted

" to Sar-sarp-kin and other Indians in accordance with

*' the provisions of said Act of July 4, 1884, which allot-

'' ments were approved by Acting Secretary of the In-

''terior, April 12, 1886, be, and the same are hereby,

*' set apart for the exclusive use and occupation of said

" Indians, the field-notes of the survey of said allot-

'' ments being as follows :

(Signed) '' GrOVER CLEVELAND."

To the complaint the defendant demurred on the

grounds, (a) That the plaintiff has no legal capacity tc

. sue in this action ;
(b) that there is a defect of parties

plaintiff in the action; and (c) that the complaint does

not state facts sufficient to constitute a cause of action

(Record, p. ^ .)

The particular reasons advanced in the lower court it

support of the demurrer were that the Act of Congres

and Executive Order made thereunder, above quoted

passed to the Indian Quo lock-ot.s, a fee simple title I

Che lands in question, and because of that fact the Gover.

ment has no further interest or right therein. The lowe

court decided that the United States had parted wtt
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entire interest in the land and in accordance with

contention of the defendant in error, and that the

intifif in error, because of having no interest or right

the land had no legal grounds for prosecuting this

ion. In conformity with these views, the court sus-

aed the demurrer and entered a judgment of dis-

ssal. To this action of the court the plaintiff in error

n excepted and now prosecutes this writ of error.

Assignment of Errors.

(Record, pp. ^t?^."?/^

)

[. The court erred in sustaining defendant's de-

irrer to the complaint herein.

2. The court erred in entering a judgment herein

missing said action.

3. The court erred in not overruling the defendant's

murrer to the complaint herein.

^. The court erred in not entering a judgment

rein in favor of the plaintiff and against the defendant.

5. The court erred in entering a judgment herein,

the complaint, against the plaintiff and in favor of

? defendant.

6. The court erred in finding and deciding (and be-

use thereof sustaining the demurrer to the complaint

d dismissing said action) that the Act of Congress

ssed July 4, 1884 (23 Stat.. 7080), entitled " An Act

naking appropriation for current and contingent ex-

jenses of the Indian Department and for fulfilling



*' treaty stipulations with various Indian Tribes for the

" year ending June 30th, 1885, and for other purposes,"

and the Executive Order of the President of the United

States of May ist, 1886, thereunder, passed a fee simple

title to the lands described in the complaint from the

United States to Qao-lock-ons, one of the Indians re-

ferred to in said Act of Congress and in said proclam-

ation and named in the complaint herein, when as a

matter of law, neither said Act of Congress nor said

proclamation passed to said Indian the fee to said lands,

but only the right to use and occupy the same under

the control and supervision of the United States, said

United States retaining the entire title to said lands,

subject onl}' to such use and occupation by said Indian.

7. The court erred in finding and deciding (and be-

cause thereof sustaining the demurrer to the complaint

and dismissing said action) that because of said Act of

Congress referred to in the next preceding assignment

of error, the United States had no right or authority to

institute or prosecute the above entitled action, when,

as a matter of law, neither said Act of Congress nor said

proclamation deprived the United States of the title to

said lands, or the right to control the same and to con-

trol said Indian in his use and occupation of said lands,

and when, as a matter of law, said Indian could in no-

wise alienate or encumber said lands without the consent

and approval of the United States.

8. The court erred in finding and deciding (and be-

cause thereof sustaining the demnrrer to the complaint

and dismissing said action) that because of said Act ol

Congress referred to in assignment of error numbered o,
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United States had no right, title, interest or estate in

i to the lands described in the complaint herein, or

y part thereof, when, as a matter of law, neither said

t of Congress nor said proclamation deprived the

ited States of the title to said lands, or any interest

irein other than the right of said Indian to use and

upy the same, and said Act of Congress did not as a

tter of law deprive the United States of the right

prosecute this action and eject said defendant, who,

der the pleadings herein, is not shown to be holding

occupying said lands, or any part thereof, with the

isent or approval of the United Slates.

-). The court erred in sustaining the demurrer to the

nplaint and dismissing said action because of the fol-

i^ing reasons: (a) The complaint shows on its face

It the lands described are the property of the United

ites, the plaintifif herein, subject only to the use and

:upation under the supervision of said United States

said Indian Quo-lock-ons, or his heirs, and that the

lited States has the immediate right to the possession

said lands, subject to the Indian's rights aforesaid.

I That said complaint shows on its face that the United

ites, being the owner of said lands as aforesaid, has

I right in its own name to bring said action, (c) That

t complaint does not show on its face that this defend-

t has any right, title or interest in said lands, assura-

j for the purpose of the case that the defendant has^

ice said land was allotted to said Quo-lock-ons, under

e provisions of said Act of Congress, secured from said

lo-lock-ons, or his heirs, a deed or conveyance purport-

g; to convey the entire title to said land to said defend-



II

ant, inasmuch as neither said Quo-lock-ons or his heirs

could, as a matter of law, transfer or convey said land

or any interest therein without the consent of the United

States, and no consent is shown to exist.

Arguiiieiit.

The question presented by the record and argued be

fore the lower court is, did the government pass to Quo-

lock-ons the entire right, title, interest and estate in and

to said lands by reason of the Act of Congress and the

Executive Order referred to or did it. grant only the

right to use and occupy the land, reserving to itself the

fee with the right to control the same as it controls

other Indian lands as guardian of the Indians? The

opinion of the lower court is reported in United States

V. Moore, 154 Federal, 712.

Looking to the agreement alone it will be seen that

the S^r-sarp-kin allotments, of which the land in ques-

tion is one, are one square mile of land to each head of

family or male adult "in the possession and ownership

of which they shall be guaranteed and protecred." Con-

sidering this language in connection with the recognized

status and condition of the Indians, we can see noth-

ing inconsistent with the government's claim that it did

not intend to, and in fact did not, part with its title to

the land when it entered into this agreement which was

to become binding only when it received the confirma-

tion of Congress.

"The possession and ownership" was in affect what

these Indians already had as reservation Indians. What
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jy desired was to live as "settlers" and have the then

stingy right of each to occupy all of the reservation

inged so that they could occupy the land in sever-

y; that is, each could occupy, independent of the

ler, a particular portion of the reservation. The use

the word "severalty" meant nothing more, and its

i in allotment statutes providing for the transfer of

s than the entire fee, is common.

We do not deem it necessary to successfully distin-

ish the language used in the agreement alone, and

ill not do so at length because the Act of Congress

iditionally ratifying the agreement dispels any doubt

to the intention had by the parties thereto. We
omit that the agreement in every line breathes the

a that the plaintifif in error had no thought of delib-

tely abandoning its entire claim to the individuals

a band of irresponsible, incompetent and incapable

iians. It certainly was not intended that Sar-sarp-

1 should have more than he asked, and all that he de-

ed was to be "allowed to remain on the Columbia

lervation with his people," or they might remove to

i Colville reservation if they desired.

This so-called Moses agreement hardly rises to the

jnity of a treaty, indeed, it appears to be a hearing

the part of the government of some requests on the

rt of the Indians. There was no ceding of territory

2i primary consideration for any acts of the Indians,

is ofttimes the case, but there was an apparent dispo-

ion on the part of the Indians to live more in accord-

ce with the ways of the white man, and this disposi-

n was undoubtedly encouraged on the part of the
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Secretary of the Interior, who for that purpose desired

to give the Indians, severally, an opportunity to culti-

vate and live upon portions of the lands theretofore re-

served, generally, without molestation from other Indi-

ans or whites. Section 2079 of the Revised Statutes,

which was in effect when this agreement was made, ex-

pressly provides that there shall be no contracts with

the Indians by treaty. The sole right then on the part

of the government or the Indians to enter into any ob-

ligations with each other depended upon the action of

Congress. This was recognized in the so-called Moses

agreement. It was made subject to congressional ap-

proval, and because of that fact we desire to call the court's

attention to the Act of Congress hereinbefore quoted,

which conditionally approves the agreement with the In-

dians and to which we must look to ascertain what passed

to the Indians thereby. Congress had a right to refuse

absolutely to grant to the Indians anything; it could

have refused to ratify the agreement; itcould ratify it on

such terms and conditions as it saw fit, and it did see fit to

remove any question as to'the estate it was granting to the

Indians who received allotments, by expressly providing

that when such Indians as elected to remain on the Colum-

bia reservation received the respective allotments allowed

them, t hey were "to be held for the exclusive use and occu-

pation of said Indians." Whatever the Indians may have

thought, Congress only intended to do what is stated in

the Act, to wit: give to the Indians the ri^ht xouse and oc-

cupy the lands. We can conceive of no more apt language

to define the rights of the Indians in and to this land.

Again, the word " held " is pregnant with meaning in

this respect. The government, through the Secretary of



14

Interior, was to select the respective parcels of land

i when so selected it was Xo hold the same for the use

I occupation of the Indians. If it was intended to say

t the lands should be held by the Indians for their

1 use and occupation, it would in nowise militate

:inst our contention herein, but the language so

)ngly indicates that it was meant that the lands would

held by the government for the use and occupation of

Indians that it must remove any doubt remaining,

s entirely immaterial what construction be placed on

original agreement. Neither the Secretary of the

erior nor the Commissioner of Indian Affairs could

d the government; that power existed only in Con-

:ss.

r^^or the government to hold this land for the exclu-

e use and benefit of the Indians was in exact accord

h its policy at the time the Act was passed, and is in

ord with its policy in dealing with the Indians to-day,

:ept in so far as it has expressl}' prcwided for the In-

ns' rights to alienate. There is no question of fraud

unfairness on the part of the government, nor is there

y issue before this court as to the Indians' understand-

r of the rights granted to them by Congress, except

so far as it is apparent from the language of the Act,

lerein it differs from the agreement. It cannot be said

It because the Indians did not get what they requested

It they are entitled to it. They got nothing more or

s than what Congress gave them. If it was less than

sy requested, it may well be assumed that Congress

>uld give that or nothing. Congress had as valid a

jht to modify the agreement as it had to refuse its ap-

3val entirely. This last proposition will not be denied,
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yet the argument in, and the decision of, the lower court

suggest limitations on the right of Congress in this re-

spect. Twenty-four years have passed and there is made

the first assertion that the Indians should have received

more than was given them, but it is not made by one of

the beneficiaries under the Act.

The President, in making the Executive Order of May

I, 1886, above quoted, wherein this kllotment is provided

for, seems to have interpreted the Act of Congress re-

ferred, to according to our contention, for the order says

that these allotments "are hereby set apart for the ex-

clusive use and occupation of said Indians." There is

not a suggestion in the order that the Chief Executive,

acting as the instrument to grant the rights that Con-

gress had conveyed, thought that he was, by his action,

giving to these Indians anything more than the right to

the exclusive use and possession of these parcels of land.

He was not conveying it, but was setting it apart—dis-

tinguishing it from the balance of the reservation and

other like allotments.

The opinion of the learned Judge who tried the cause

in the lower court, is based, we think, upon reasoning

that would be more apt if this case were one in which

the contract governing was between others than the

government and its wards. It miist be presumed that

the government at all times has tried to deal fairly with

the Indians, with their best interests in view, and that il

it withheld from them something by them desired, it was

for their good and not for the purpose of an advantage

in favor of che government. There can be no other pre

sumption than that Congress, in passing this Act, hac



i6

mind the best interests of the Indians and was seek-

;
to protect such interests. The existence of these

sumptions, which must be conceded, warrants us in

isidering what Congress must have thought would be

t for the Indians in enacting the statute above quoted.

Phe learned Judge, who decided this case in the lower

irt, in his opinion, says

:

'This conclusion has been reached with much reluct-

ace, for no doubt it would be better for the Indians to

ustain the plaintifif's contention. They are not quali-

ed to cope with the white race, and the result of this

ecision, should it be sustained in the higher courts,

rill no doubt be prejudicial to their best interests."

May we not assume—indeed are we not bound to as-

ue—that the enlightened men who composed Con-

;ss entertained precisely the same sentiments as those

pressed by the lower court? And if they did enter-

n such sentiments, how can it be successfully con-

ided that it was their intention, instead of aiding the

iians, to do that which is confessedly to their detri-

:nt. Again, the Indian, in 1884, was far more de-

adent on the government, and much less able to cope

ih the white man than today, which suggests that

ire is much more reason to believe that Congress fully

preciated the disadvantage that would follow if these

ids were granted outright to the Indians, and placed

yond government control.

This court, in Eells v. Ross, 64 Federal, 417, said,

1894, and ten years after the Act of Congress above

'erred to was passed

:
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*'That the abolition of reservations and of the guard-

"ianship of the Indians is the ultimate hope of the pol-

" icy there can be no doubt ; but it will not be soonest

" realized by attributing fanciful qualities to the Indians,

"or by supposing that their natures can be changed by

"legislative enactment,"

Is it not probable that the gentlemen whose votes

passed the law under consideration, and who had par-

ticular reasons for being well advised concerning the

same, were fully aware of the dependent condition of

the Indian, for they were acting at a time when his con-

dition would more probably give rise to the sentiment

above quoted than now ?

In Eells V. Ross supra,, it was held that the construc-

tion placed upon the statute by departmental officers,

whose duty it is to carry out such law, should be con-

sidered in the matter of its interpretation. In addition

to the interpretation placed on this law by the Chief Ex-

ecutive of the nation, in the Executive Order above re-

ferred to, we respectfully call the court's attention to

the fact that Congress, the same body that made this

law, did, on March 8, 1906, pass an Act entitled "An Act

" providing for the issuance of patents for lands allotted

" to Indians under the Moses agreement of July 7, 1883
"

(34 Stat. L., 55), covering, all the allotments made under

the Moses agreement and the Act of Congress confirm-

ing it.^ ;^;^ayy^c^ ^ ;^,n^.^ ^f^'' ^^ 97 ^^ ^7

Is not that most excellent evidence of the interpreta-

tion placed on the former Act by the body responsible

for it? The Act of 1906 referred to assumes that the
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e is in the United States, and that it is held by it for

; exclusive use and occupation of the Indians, and it

provided therein that trust patents shall issue to the

pective allottees, but that they shall not alienate said

ids within a certain period, with certain exceptions

;re stated. Congress was simply carrying out the pol-

' which it pursued in 1884. It probably ascertained

it after twenty-three years the Indians should receive

? benefit of more definite legislation respecting their

Dperty, and be given the right under certain condi-

ns to alienate a part thereof.

Again, Congress interpreted the Moses agreement

d the statute conditionally confirming the same in

05, by the issuing on an application therefor a patent

an Indian, Long Jim, one of the allottees under said

reeraent. Act of March 3, 1905 (33 Stat. L., 1064).

n it be said that Congress thought that it had granted

e fee to this land to the Indian, when such idea is ex-

essly negatived by its action in issuing a patent for

* Can there be better evidence of the interpretation

iced on this agreement, and the Act of Congress fol-

iving it, by the officers whose duty it was to carry it

t, and the law-making body which created it?

In a communication from the Commissioner of the

ineral Land Office to the Secretary of the Interior,

ted January 24, 1894, the first named officer, in dis-

ssing the status of the allotments, states that the In-

an's right and title " was that of possession, use and

cupation."

2 Indian Laws a7id Treaties {2^ ed.), Keppler, p.

1049.
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In United States v. Choctaw Nation, 179, U. S., 904,

the court said, in substance, that notwithstanding the

fact that Indians are unlettered and ignorant, and not-

withstanding the fact that the agreement is to their dis-

advantage, the court has no right to disregard the mean-

ing of an Act of Congress or a treaty where the inten-

tion is apparent; that the court is not a treaty-making

power and has no right to attempt by judicial construc-

tion to change the terms of an Act of Congress even for

the purpose of doing what might seem to be required by

justice.

In 1886 the Supreme Court, in United States v. Kag-

ama, 118 U. S., 375, made the following observation :

*' These Indian tribes are wards of the nation. They

" are communities dependent on the United States,—de-

'* pendent largely for their daily food, dependent for their

" political rights. They owe no allegiance to the states,

" and have received from them no protection. Because

''of the local ill feeling, the people of the states where

'' they are found are often their deadliest enemies. From

''their very weakness and helplessness, so largely due

" to the course of dealing of the federal government with

"them, and the treaties in which it has been promised,

" there arises theduty of protection, and with it the powei.

"This has always been recognized by the executive, and

*' by Congress, and by this court, whenever the question

" has arisen."

If the courts and Congress have, as is stated by the

Supreme Court, always recognized the condition of the

Indians, what reason is there for saying that Congress,
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•egardiugj all of its obligations, intended to turn over

5 land unqualifiedly to its weak and helpless wards,

)wiug, as it was bound to know, that the Indians were

more capable of using the land and retaining its

lership against the cupidity and artfulness of the

ites, than an infant, yet the defendant in error in efiPect

s that the presumption is that Congress intended

disregard all of its obligations and do this, and the

rt is asked to read into the Act of Congress under

:ussion words of absolute conveyance instead of those

ually used.

n 1902, the Supreme Court said in United States v.

kert^ 188 U. S., 432, referring to the allotments made

der the general allotment act

:

' These Indians are yet wards of the nation in a con-

ition of pupilage or dependency and have not yet been

ischarged from that condition. They occupy these

inds with the consent and authority of the United

tates; and the holding of them by the United States

nder the Act of 1887 and the agreement of 1S89 rati-

ed by the Act of 1891, is part of the national policy by

'hich the Indians are to be maintained as well as pre-

ared for assuming the habits of civilized life, and ulti-

jately the privileges of citizenship."

W^hile it is true that the case referred to dealt with

otments of a character different from those in this

>e, the Indians referred to were no more dependent

—

leed they were not so much so, and the statement of

; court adds to the evidence showing how the Indians

re considered by the courts and by Congress.
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See also:

Lone Wolf v. Hitchcock, ^7^ U. S., 553 (23 S C
R., 216).

Beecher v. Wetherby, 95 U. S., 525 (24 L. ed.,441).

Hollisier v. United States, 145 Fed., 773.

The case relied on particularly in the lower court is

Jones V. Meehan, 175 U. S., i. We believe that case is

easily distinguishable from the. one at bar. That was

a case where there was every indication that whether

wise or unwise, not only the Indian, but Congress, in-

tended to pass the fee to its grant, for after the treaty

was submitted to it, it singled out, in Section 8 of the

ireaty, all of the proposed allotments therein granted,

and provided that they should not pass the fee, but

should only be subject to alienation by the allottee un-

der certain conditions, and that limited patents should

be issued therefor. By this provision Congress deliber-

ately selected for the subject of its limitations all of the

allotments except those for two of the chiefs, which

were larger, and deliberately exempted the latter from

the effect of the pondition^s imposed on the remainder,

thereby recognizing a desire on the part of Chief Moose

Dung to take the entire fee, and the Government's de-

sire to grant it. All of those features are lacking i;i

this case. That Chief Moose Dung expected he was

getting the entire title to his allotment is also disclosed

by the proceedings preceding the signing of the ireaty;

he said

:

''
I have taken the mouth of Thieving River as my

'' inheritance ; I do not ask the chiefs where I shall go

;

" I make my home there "
; and " I want it for a reser-
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ition for myself"; and " I used to think that this was

e proper place for me to settle," and " That it would

; an inheritance for my children "
; and " Where all

y children would have enough to live on in the fu-

!re " ; and " I accept the proposition because I see I

n going to be raised from want to riches — to be

ised to the level of the v^hite man."

^he Comiiissioner answered, saying:

Tell him I do not care anything about the mouth
' Thieving River. He can haVe it if he wants it."

rhe chief could have no inheritance, nor could he

'e any place or inheritance for his children, nor

Id he be raised from want to riches unless he re-

zed the fee to the land under discussion in that case,

it will be seen that both parties to that transaction

lerstood that in giving the land to the Indian he was

eiving everything consistent with the spirit of the

angement which was being perfected, and Congress

its formal approval on such understanding by oiiiit-

j^ to placie upon the chief's allotment the restrictions

Dosed on the others. It should also be remembered

it this decision was unaffected by Section 2079, Revised

itntes^ subsequently enacted, hereinbefore refered to.

^n the opinion of the lower court there is quoted a

ision by the Secretary of the Interior, in the case of

ngJim V. Robinson et al., 16 L. D., 15. The Secretary

:re says

:

'I can see no legal reason as between them (Indians)

nd the United States, for the Government withhold-
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" ing from them the full benefits it agreed to bestow
" upon them."

We do not understand that the Secretary's statement

indicates a view contrary to that taken by the Govern-

ment in this case. On the contrary, it seems entirely

consistent with such view. The question under discus-

sion by the Secretary, when that language was used,

was whether or not Long Jim, who was not a- party to

the Moses agreement, could take advantage of it and

secure an allotment thereunder. The Secretary decided,

and we believe rightly, that he was one of the "other

Indians now living on the Columbia reservation," re-

ferred to in the agreement, and as such, was given rights

under it. From a historical standpoint the case is of

some value, for it throws considerable light on the con-

dition of the Indians at the time the agreement was en-

tered into and prior thereto, but we do not find that the

question of the quantity of the Indians' title was once

considered. The contest was one wherein white men

were attempting to locate on the Indians' land.

The government, neither at the time the conditionally

ratifying Act of Congress was passed nor in this pro-

ceeding, desired or desires to deprive the Indians of their

lands. On the contrary, it is its aim to preserve said

lands for the Indians and " protect " them in their rights

as settlers. These Indians were wards of the govern-

ment when the Act of 1884 was passed, and while it

transferred to the Indian the right to use and occupy

the land, it retained the legal title therein and holds it

for the Indian as any other guardian would hold prop-

erty for a ward unable to himself preserve it.
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Referring to that portion of the opinion of the lower

irt quoting from a communication written by the

mmissioner of Indian Affairs on January 5, 1900,

lerein the Commissioner comments on the right of Con-

ess to amend the Moses agreement, we suggest that

requires two parties to make an agreement, and if the

reement is not to stand as it was accepted by Congress,

?n it stands not at all, and the Indian in this case,

es not have even the rights the government concedes

him. In other words, the agreement stands as amended

the Act of Congress, or in law it does not exist,

le fact that Congress did not send the agreement back

the Indians for further consideration, does not war-

nt the contention that the agreement (if different from

e Act confirming it) stands unaltered and was ratified

Congress without condition.

The comments in the opinion of the lower court on

e statements said tp have been made by Mr. Brents,

legate from Washington, and General Miles, when

e bill of 1884 was up for^ passage, we do not believe to

a criterion as to the intention of Congress. They only

ggest that the speakers were doubtful as to whether

)ngress would ratify the agreement at all, and certainly

•thing therein suggests that the question was up as to

aether or not the grant to the Indians should be a fee

mple title or less. So far as those statements, startd-

g alone, are concerned, they indicate that Congress did

ecisely what we contend for and the gentlemen mak-

g the statement desired. The Indians were given every-

ing in connection with the land except the naked title

id the right to control it in so far,as it was necessary
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to carry out the provisions of the ag^reement, the Act of

Congress confirming it, and the duty of the government

towards the Indians, its wards. The very rights that it

is now said the government granted to the Indians and

should have granted to them in justice, equity and fair-

ness are the identical rights that the Supreme Court,

this court, the lower court and the world at large admit

would bring about every condition sought to be avoided.

The statements attributed to these gentlemen do not

warrant the construction placed thereon by the defend-

ant in error.

The entire action of Congress was for the benefit of

the Indian and not to his disadvantage. To grant to these

Indians, individually and absolutely, this vast amount

of land, to-wit : six hundred and forty acres each, at a

time when it must be presumed that they were utterly

unfit to handle or dispose of it, would be, it seems to us,

an unheard of thing to do on the part of a guardian to-

wards its ward, and that ward one to whom the govern-

ment is bound by every principle of justice and human-

ity to protect to the fullest extent ; a ward who is more

helpless than those known among the civilized, because

mere age seems to add but little, if any, strength of

character or ability to profitably or safely handle his own
;

a ward whose incapacity is so great and so universally

recognized that Congress has seen fit to heavily penalize

one who even gives him an intoxicating drink, and had,

at the time this agreement was ratified, declared him in-

capable of entering into a contract for services relative

to his land without the approval of the Secretary of the

Interior and Commissioner of Indian Affairs. Section
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03, Revised Statutes. With these acknowledged facts

fore us, is it possible to successfully contend that Con-

ess ever intended to place in the hands of these irre-

onsible beings, who are more helpless than a minor of

e white race, riches which they are incapable of hand-

ig and which at once tempts the cupidity of those

lom it has been the policy of the government to pro-

:t against ?

The efforts of the government are not made for the

irpose of depriving the Indian of anything which is,

should be, his, but for the sole purpose of protecting

m from himself and others, and whatever may be the

>ini()n of the individual as to the Indians, they were

rtainly here first, and the government can do no more

less than to continue to act along the lines of its

esent policy, and give such other protection as is

ithin its power. It was so acting when it conditionally

titied the agreement herein discussed, and was so act-

g when this suit was instituted.

We contend that the action of the lower court in

istaining the demurrer to the complaiut, and entering

judgment of dismissal was error, and should be re-

irsed.

Respectfully submitted,

A. G. AVERY,
United States Attorney.

J. B. LINDSLEY,
Assistant United States Attorney.
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Brief and Argument of Defendant in Error

It is assumed for the purposes of this case that the

defendant, James F. Moore, ''has, since the land in con-

troversy was allotted to Quo-lock-ons, under the pro-

visions of the Moses agreement and the Act of Congress

ratifying the same, secured from said Quo-lock-ons, his

heirs, a deed or conveyance, conveying the entire title



said land to the defendant." (See Plaintiff's Assign-

nt of Error, No. 9.)

We had presumed that the learned United States

torney and his Assistant would have conceded that

) language used in the Moses treaty or agreement was

ficient to pass the fee to the beneficiaries thereunder,

e expression, "in the possession and ownership of

icli they shall be guaranteed and protected," viewed

the light of the well considered case of Jones v.

jehan, 175 U. S., 1, certainly settles any contention

it might arise as to the language quoted not passing

i fee. The language used in the Moses agreement to

ss the fee is infinitely stronger than the language used

the treaty under consideration in that case and which

i court held passed the fee.

Plaintiff's attorneys make two palpable errors in

nr argument. These are the assumptions : First, that

3 Act of Congress of July 4, 1884, which "accepted,

tified and confirmed" the Moses agreement, amended

and, Second, that these Indians were blanket Indians,

Indians that the government was supporting. Neither

these assumptions are in fact correct. They will be

scussed hereafter.

" 'The possession and ownership' was in effect what

Bse Indians already had as reservation Indians," is

e statement made by plaintiff in the third paragraph

the Argument, page 11. Here plaintiff's attorneys

11 into a monstrous error. At no time in the history of



our goverument since the celebrated case of Worcester v.

Georgia, 6 Pet. 515, has the United States conceded to

the Indian tribes the right to the soil Theirs is the

right of occupancy. It is when treaties or agreements

are made and the tribe is giving up the right of occu-

pancy that reservations are made for individual Indians

and in these reservations, as is shown in Jones v. Mee-

han, Supra, that the fee tlieretofore resting in the United

States is added to the Indian right of occupancy and

both vested in the individual Indian. True, there is

sometimes a restriction placed upon the alienation, but

that is entirely consistent with the passing of the fee.

Plaintiff has an erroneous conception of the term

''severalty" which was used in the Moses agreement in

reference to Sar-sarp-kin. It is said in the same para-

graph, on page 12: ''The use of the word 'severalty'

meant nothing more, and its use in allotment statutes

providing for the transfer of less than the entire fee, is

common." After diligent search we have been unable

to find a statute where allotment in severalty has been

made to individual Indians which did not carry the fee.

See definition of the word "severalty" in Century Dic-

tionary and 6 Am. & Eng. Encycl. of Law, 895.

Not only have the courts placed a meaning on the word

"severalty" as used in setting land apart to individual

Indians, but the Indian Department has uniformly used

the term with the same meaning. At the session of the

Board of Indian Commissioners at the 18th Lake



honk Indian Conference, October 17, 18 and 19, 1900,

matter of tribal holdings, allotments in severalty

I the conditions of the Indians under both were very

y discussed by leading citizens and officials and were

)rovingly incorporated in the Annual Report Sec. Int.,

lian Affairs, 1900. At pages 660-661, President Gates,

liis opening address, said

:

' Such was the condition of the Indians on the reserva-

Q, and such the status of the Indian before the laws

the United States, until the Dawes bill, the general

)tment act, became the law in 1887. With the pro-

ions of this law you are all familiar. It is of the

latest value for and in itself, by reason of the result

ich it immediately accomplishes in securing to the

Hans land for their homes, and in settling them upon

se lands. It gives to each Indian a title to his allot-

nt, protected and inalienable for the first twenty-five

irs, and upon the expiration of that period it gives

i a patent in fee simple. But it does more than this,

makes him a citizen of the United States, protected by

i subject to the laws of the State or Territory in

ich the land lies, from the day on which he makes his

3tment. * * * Under its provisions more than

y thousand Indians have already become citizens of

( United States. Over ten thousand Indians are voters

s fall."

jen. E. Whittlesey, at page 665, same report, quotes

»m the last message of President Madison, of Decem-

' 3, 1816, as follows:

' *I am happy to add * * * that the facility is

ireasing for extending that divided and individual

nership which now exists in movable property only

the soil itself, and of thus establishing in the culture

d improvement the true foundation for a transit from

i habits of the savage to the arts and comforts of

3ial life.' " * * * ''Here," says Whittlesey, "we



have the first hint of 'land in severalty' for Indians. All

honor to James Madison."

Hon. Wm. A. Jones, Commissioner of Indian Affairs,

at page 692, same report, said

:

"The true idea of allotment is to have the Indian
select or to select for him, what may be called his home-
stead, a piece of land upon which, by ordinary industry,
he can make a living either by tilling the soil or m pas-
toral pursuits."

Preceding this, at page 691, the Commissioner said

:

''It is believed that in the allotment system, wisely
adapted, lies the true solution of the Indian problem.
The idea of breaking up the tribal relations and making
Indians independent was early entertained, and some of

the older treaties contained provisions for putting the

Indian on land of his oivn. But it was not until 1887

that there' was a systematic attempt to allot land."

Allotting, then as now, meant "putting the Indian on

land of his own."

Rev. A. G. Murray, of the Pawnee Mission, at p. 693,

same report, in speaking of the allotted Indian, said:

"Most people have a very indefinite understanding of

the conditions that exist among allotted Indians. The

allotted Indians will soon include all the Indians of the

nation—at least that is seemingly the purpose of the

Government—and in the opinion of many that is the

only solution of the Indian problem.

"I confess to you that I was ignorant with reference

to that status even after being among them some time. I

did not fully understand the relation of the Government

to the Pawnees. My idea was that when the Indians

became capable of managing their own affairs the Com-

mission of Indian Affairs should allot them land in

severalty, and they should have control of their own



irs. ]\Iy attention was called to the subject by one
lur Indians, who showed me a letter from Comniis-

er Browning just after the allotment to the Pawnees
been completed. In that letter from Mr. Browning,
3I1 was addressed to some of the chiefs of the little

gation that had gone to AVashington, the Commis-
er used some such language as this: 'Go home to

r own people and tell them that they are now United
tes citizens. Very soon your reservations will be

led with white people, from whom you may learn

ly of the things that you need to know to advance
rselves in civilization, and especially impress upon
r people the responsibility that rests upon them as

ted States citizens. As such they will henceforth

e charge of their own affairs. Make them realize, if

sible, the great responsibility that rests on them ])er-

illy.' That is the status of the Indian according to

, They are supposed to liave the same prerogatives,

nleges and rights that you and I have.'*

[iss Alice G. Fletcher, fellow of Harvard, coutril)utor

he Smithsonian Institute, noted for her great abili-

and earnest work as an Allotting Agent, at p. 694,

le report, said

:

When the Indian is allotted he is taken out of the

al relation and i)laced in families, according to our

toms. * * * The severalty act provided that the

tted land shall descend according to the laus of the

te or Territory in uhich the land lies."

ren. Millroy, Yakima (Wash.) Indian Agent, in his

ort of date August 16th, 1883, says:

Next after education, the division of the reservation

is in severalty, uith secure titles in each Indian to a

^icstead, is the most important factor in the civiliza-

1 of our Indians. My views on this i)oint were fully

ressed in mv annual report for 1872. (See Report

Som. of Indian Affairs for 1872, pages 329-330, under

head of Surveys.)



Report Com. of Indiau Affairs, 1883, p. 155.

Gen. Milroy's report for 1872, is, in part, as follows:

"It is of the highest interest as well as the duty of

the Government to have all Indian Reservations in the

States and Territories speedily absorbed by the States

and Territories and Counties in which they exist, and

the Indians to whom they severally belong turned over

to their respective States, Territories and Counties as

American citizens, prepared to perform their duties as

such, and to take care of themselves individually. And
the first vital and fundamental step toward this end, and

toward the permanent civilization, Christianization and

progressive elevation of the Indian, is to give him a

separate property in the soil and a fixed home, where he

may confidently surround himself with the comforts of

civilization."

Again in 1884, Gen. Milroy in his annual report said

:

"That separate and permanent family homes uith

sure titles to homesteads is one of the most important

factors in progressive civilization," is so self-evident to

thinking minds that it needs no argument.

(Report Com. Indian Affairs, 1884, p. 175.)

The foregoing shows what the intention of the Execu-

tive branch of the Government had in mind. It is evv-

dent that the understanding of the expression "allot-

ment in severalty" meant "sure titles." That was the

doctrine that the Department had been preaching to the

Washington Territory Indians for a long time, before

and during the execution of the Moses agreement. But

if more were necessary to show the intention of the

Indian Department we have the report of the Commis-
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ler of Indian Affairs, Hon. Hiram Price, who,

ither with the Secretary of the Interior, signed the

eement on the part of the Government. In his report

bhe Secretary upon the agreement in question and

ch report was submitted to Congress and became a

t of the record, he said

:

This agreement, if ratified by Congress, will restore

he public domain some 3,143,040 acres in addition to

749,300 acres restored by Executive Order of Febru-

23, 1883, in case the Indians elect to remove to the

ville Reservation, while if they decide to remain, some
)00 acres only will be required to allot the quantity of

i stipulated by the agreement.

It is not considered desirable that this large reser-

ion should be long held for the few Indians who live

in it. It is clear, however, that they are entitled to

le compensation for its relinquishment, as it was
an them by the officers of the Government, in whose
arances they must have had confidence.

I have therefore prepared the draught of a bill pro-

ing for the ratification of the agreement and the nec-

iry appropriation for carrying it into effect. From
nature of the stipulation, it appears ini})ossil)le to

mit a detailed estimate of the funds required. I

e named a sum, $85,000, which it is believed will be

icient for the purposes required.

As the agreement leaves the question of the removal

the Indians to the Colville Reservation optional with

m, I have inserted a section, requiring them to decide

hin one year from the passage of the bill whether

y will remain or move."

Cong. Record, Vol. 15, page 2571.

^his shows clearly and unmistakably that the author

the Act of July 4, 1884, did not understand that he

i making an amendment to the agreement, as the
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draught that he submitted was enacted into law. In the

first paragraph he uses the term ''allot." He says:

"while if they decide to remain, some 22,000 acres only

will be required to allot the quantity of land stipulated in

the agreement." The word allot had been previously

construed by the Supreme Court, in the case of Wor-

cester V. Georgia, 5 Pet. 515, to pass the fee, and he and

Congrss were no doubt familiar with it. At all events

the courts uniformly construe language used enactment

to be used as it had heretofore been construed by the

courts.

Plaintiff's attorneys insist that the department has

placed the construction contended for by them upon the

Moses agreement, but fail to cite but one instance; that

of the Executive Order of May 1, 1886, setting forth the

allotments and opening the reservation. We insist that

the Executive Order mentioned sustains our contention

as we shall endeavor to show hereafter. Instead of the

Indian Department holding that the Moses agreement

had been amended by Congress, the Hon. Commissioner

of Indian Affairs as late " as January 5, 1900, wrote a

letter to the Secretary of the Interior, which letter was

approved by him and sent to the Senate Jan. 13, 1900,

and together with other information was printed as

Senate Document No. 76, 56th Congress, 1st Session.

The Commissioner insists strongly that, not only had

Congress never, up to that time, attempted to amend a

treaty or agreement made with the Indians without re-
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ing it back to them for their assent, but he asserts

Congress did not have the power to amend a treaty

igreement without referring it back for ratification.

rill be remembered that this letter was written long

r the ratification of the Moses agreement. The Hon.

imissioner says:

It is certainly a novel proposition in law that one

ty to an agreement may, without the consent of the

)v, alter or modify an essential part of such contract.

3 apparent that no court of law would uphold or en-

se any contract so altered or amended.

In all our dealings with the Indian tribes I do not

d that any agreement has ever been 'amended' by

gress without providing for the assent of the Indians

rested. In one or possibly two cases Congress has

rely ignored an agreement for the cession of lands

n the grounds that the Indians, parties thereto, were

the owners of the land ceded, but it has never at-

pted to write in new and different words in a signed

eement without providing that the amendment should

open to rejection or adoption by the Indians inter-

id.

A number of cases have been found in the statutes

sre agreements have been so amended, but in every

3 provision has been made for resubmitting the

eement as amended for the consideration of the In-

as. I mention three such cases

:

In ratifying the amendment made by the Commis-
lers John V. Wright, Jared W. Daniels and Charles

Larrabee on behalf of the United States with the

ians of the Fort Berthold Agency, Congress amended
icle 6 of said agreement and provided that:

'This act shall take effect only upon the acceptance

the modification and changes made by the United

tes as to Article 6 of the said agreement by the said

»e of Indians in manner and form as said agreement

5 assented to, which said acceptance and consent
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shall be made known by proclamation by the President
of the United States upon satisfactory proof presented
to him that said acceptance and consent have been ob-

tained in such manner and form. (26 Stat. 1035.)'

''The agreement between the Commissioners on behalf

of the Cherokee Nation, concluded December 19, 1881,

which provided for the cession by said nation to the

United States of all the lands known as the 'Clierokee

Outlet,' was ratified with amendment. (27 Stat. 641.)

''To provide against the possible contention that the

amended agreement was not the contract consented to

by the Cherokee Nation, Congress provides:

" 'That the acceptance by the Cherokee Nation of In-

dians of any of the money appropriated as herein set

forth shall be considered and taken as a ratification by

said Cherokee Nation of Indians of said agreement as

it is hereby proposed to be amended, and as a full and

complete relinquishment of all of their title, claim and

interest in and to said lands.'

"As a matter of fact, the amendments proposed by

Congress in the Act of March 3, 1893, were formerly

concurred in by the Cherokee Nation on April 3, 1893."

"The agreement with the Shoshone and Arapahoe

tribes of Indians in Wyoming was ratified by Section

12 of the Act of June 7, 1897 (30 Stat. 93), which sec-

tion commences as follows:

"'That the following amended agreement with the

Shoshone and Arapahoe tribes of Indians in the State

of Wyoming is hereby accepted, ratified and confirmed

and shall be binding upon said Indians when they shall

in the usual manner agree to the amendment herem made

thereto.

'

-A further examination of the statutes shows that

prior to 1873, when the relations of the go;^^^'""^^^;"'^

ihe Indian tribes were under treaties al an;^»"«

made by the Senate to treaties presented ^y
;^^ ^;^^^"^

tive for its consideration were submitted to the Indians

for their concurrence before they ^^^^
^^.^^"^^^J^J

in effect, and it does not appear anywhere m the statutes,
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ar as this oflSce lias been able to ascertain, that this

^rnment has assumed the authority to change or

ad a treaty or agreement with an Indian tribe and to

the amended or changed treaty or agreement into

;t without the consent of the tribe interested."

e are well aware that the courts hold that the con-

3oraneous and long continued construction by de-

mental officers is entitled to great weight, but we

idently submit that the foregoing shows that the

an Department held that Congress had no power

mend any agreement and it follows that it held that

gress had not amended the Moses agreement. The

truction of the Indian Department is favorable to

contention.

tie assumption that these ** other Indians" men-

ed in the agreement were blanket Indians, or In-

is receiving support at the hands of the Govem-

t is set at rest by the decision of the Hon. Secre-

of the Interior in the case of Long Jim v. Eobin-

et ah, 16 L. D. 15, in which the Hon. Secy, holds

these Indians had never received support at the

is of the government.

laintiff's counsel insist that the Executive Order of

^ 1, 1886, is a construction by the Executive De-

ment in line with their contention. Let us examine

The language used, referring to the allotments, is:

d the same are hereby set apart for the

usive use and occupation of said Indians." The ex-

ssion ''set apart" is one that was used in the treaty
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which the Supreme Court had under consideration in

the case of Jones v. Meehan, Supra. The language

in that treaty was: ''there shall be set apart

from the tract hereby ceded a reservation," etc. In the

same case the court cited the treaty of June 24, 1862,

between the United States and a tribe of Ottawa In-

dians, in which the language used was : " it is hereby stipu-

lated that five sections of land is (are) reserved and set

apart," etc. The Supreme Court held that the fee

passed in each of these cases. So much for the term

''set apart." The expression "exclusive use" we have

been unable to find construed either by the Courts or

Congress, but we do find the expression "separate use"

construed by Congress as passing the fee, or rather,

we find that the expression is used in cases where, im-

mediately after, Congress provides that patent issue.

They certainly mean the same thing. If there can be

any different shades of meaning between the two, the

term ''exclusive use" is certainly stronger than the ex-

pression "separate use," and as the Executive Depart-

ment has used the latter expression several times in

treaties where the clear and expressed intention was to

pass the fee, it is quite evident that it was using the

kindred expression in this case, having in mind the fact

that the fee had passed. The treaties referred to are

the treaty of Sept. 30, 1854, ratified by the Senate

January 10, 1855; the second article of the treaty with

the Chippewas, entered into February 22, 1855 (10 Stat.
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), and the fourth article of the treaty with the

Qebagoes, February 27, 1855 (10 Stat. 1172).

d Congress amend or attempt to amend the Moses

ement? We have no desire to dispute the conten-

of plaintiff's counsel that Congress had then a right

mend the Moses agreement without referring it

to the Indians for ratification. We are clearly

le opinion that the question was settled as con-

ed for by them in the case of Lone Wolf v. Hitch-

, 178 U. S. 553. Plaintiffs insists that Congress

that right, and then assumes, that because it had

right to amend, that it did amend the agreement.

2 we take issue. It must be remembered that the

in question was passed long before the Act of June

)00 (31 Stat. 672, 676), which Act amended and rati-

an agreement with the Comanchee, Kiowa, and

che tribes of Indians. Up to that time no treaty or

(ement made with any tribe of Indians had ever been

Qded by the Senate or by Congress without re-

ing the same back to the Indians for ratification,

to that time the power to change or amend a treaty

,greement made with a tribe of Indians without re-

ing it back to them for ratification had been very

Dusly doubted, and by none more than by the Indian

le, as is shown by the quotation from the letter of

.. W. A. Jones, Commissioner of Indian Affairs to

Hon. Secy, of the Interior and heretofore set out.

late Document No. 76, 56 Congress, Ist Session,
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Supra.) In that case Congress amended the agreement

in unmistakable terms, using the word ''amended."

Certainly had there been a disposition to amend the

agreement in question, the same unmistakable language

would have been used, especially as the power to do so

was then doubted.

In discussing this question, let us gather what light

we can from the proceedings in Congress when the

agreement was before it for ratification. We have

heretofore set out the report of Hon. Hiram Price, then

Commissioner of Indian Affairs to the Hon. Secretary

of the Interior, which report was endorsed by him and

referred to Congress. (Cong. Record, Vol. 15, p. 2571,

supra.) We have seen that he drew the bill and that

in his report he favored the ratification as a compensa-

tion to the Indians for giving up the Columbia reserva-

tion. There is no hint of a change or amendment ex-

cept that as some of the Indians had an option to re-

main on the Columbia reservation upon certain terms

or to remove to the Colville reservation upon certain

other terms, and there had been no time set when the

option was to be exercised, a section was inserted re-

quiring them to exercise the option within one year.

Simply making certain what was before uncertain. No

hint of an amendment such as is here contended for.

There was read in the House of Representatives an

extract from a letter of Brigadier General Nelson A.

Miles to the Assistant Adjutant General at Presidio,
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mnection with the report above referred to. General

(S says:

By the terms of this agreement the Indians surrender
valuable and extensive reservation, comprising some
9,600 acres of territory (except what land the few
ilies remaining take in severalty) in consideration

he Government giving them ijrotection on the Col-

! reservation and the means of making themselves
supporting. This settlement is most beneficial to

Government, the white settlements of the country,

to the Indians, and 1 earnestly recommend that the

IS he faithfully complied with on the part of the

ermnent. * * • This is a case where the Gov-
nent has the opportunity and, by fair dealing and
Der consideration for the interests of the Indians can,

a very moderate consideration, locate a very large

iber of Indians in severalty or by families and put
11 in a way to make themselves self supi)orting and
ecome a productive, prosperous people. I earnestly

lest that every means may be taken to promote the

:ess of this measure."

his recommendation of General ]\Iiles, no doubt, had

it weight with Congress, as he had had much experi-

> with the Indians. He did not suggest an amend-

t but, on the contrary, asked that *'the terms be

bfully complied with on the part of the Government."

he only remarks made on the measure during its

sage were made by Mr. Brents, the Delegate from

shington Territory, and in the course of his remarks

ised this language: "Good faith and good policy

1 demand of us that we should keep the agreements

1 these Indians." No exception was taken by any

Qber to this language, to the letter of General Miles,
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or to the report of the Hon. Commissioner of Indiar

affairs. No hint of any desire to make any change in tht

terms of the agreement.

Plaintiff's counsel contend that as Congress on Marcl

8, 1906, passed an Act in which they assumed to legislate

in regard to these lands (34 Stat. 55), that such actioD

should be held as an interpretation of the Act under

consideration. In reply, we respectfully refer the

Court to the ruling in the case of Jones v. Meehan, 175

U. S. 1. These two cases are almost identical. In the

other case the allottee had leased the tract, or a portion

of it, to the plaintiff. Afterward a lease was made to

the defendant upon the theory that as the former lease

had not been approved by the Secretary of the Interior,

it was void. In order to make their case strong, de-

fendants procured the passage of a joint resolution by

Congress authorizing the Secretary of the Interior "to

approve, if in his discretion he deems the same proper

and advisable, and upon such terms as he may impose,"

this lease to the defendant. The Supreme Court held

that the treaty was a grant in fee and that the lease to

plaintiffs passed the title, for the term of the lease, to

them, and that "their rights under that lease could not

be divested by any subsequent act of the lessor, or of

Congress, or of the Executive Departments."
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E AS TO TITLE OF ACT ASSISTING IN CON-

STRUCTION.

2nd Cranch, 386, Chief Justice Marshall, speaking

he U. S. Supreme Court, says:

Teither party contends that the title of an act can

•ol plain words in the body of the statute; and
er denies that, taken with other parts, it may assist

amoving ambiguities. Where the intent is plain,

ing is left to construction. When the mind labors

scover the design of the legislation, it seizes every-

j from which aid can be derived; and in such cases

itle claims a degree of notice, and will have its due
B of consideration. See also U. S. v. Palmer, 3

at. 631."

le title of the act which confirmed the Moses agree-

; is as follows:

July 4, 1884. Chap. 180, 23 Stat. 76.

ACT MAKING APPROPRIATION FOR THE
JRRENT AND CONTINGENT EXPENSES OF

IE INDIAN DEPARTMENT, AND FOR FUL-

LLING TREATY STIPULATIONS WITH
iRIOUS INDIAN TRIBES FOR THE YEAR
SIDING JUNE 30, 1885, AND FOR OTHER PUR-

)SES.

)tat. 79. Columbia and Colville Agreement of

July 7, 1883, ratified.

See p. 224 Indian Laws and Treaties, Sen. Doc.

452, l5^ Sess. 57 Cong., Compiled by Senate Com.

on Ind. Affairs.
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It will be seen that the title is to fulfil (not to amend
or destroy) treaty stipulations, and that the marginal

title is ''agreement ratified." If there had been any

shadow of a doubt, this would expell it. Not one word

hinting of amendment can be found in reports, recom-

mendations, comments of the Indian Office or the Depart-

ment, in the debates in Congress, in the execution of

allotments, in the decision of the Department in Long

Jim's case, 16 L. D. 15 (where it would have been very

pertinent), in the act itself, anywhere or by anyone.

There is not an instance wherein an Indian treaty or

agreement has been amended that the word ''amended"

has not been plainly and distinctly used. Congress

has been so careful to say so in plain terms whenever

it amended a treaty or agreement with the Indians, that

even were the universal rule of construction not as it

is, a conclusive argument would be found in the evident

care taken by Congress for holding that an amendment

is never to be implied in such cases.

It is a fundamental priciple that a proviso that is

repugnant to the purview of the act, or the enacting

clause, is void. In Endlich on Interpretation of

Statutes, we find, Sec. 185: "When the proviso or saving

clause (the same thing, as see Sec. 184) exceeds the

function of creating an exception of some special thing

from general language, or excluding some possible

ground of misapprehension, it must fail to be of any

validity. Accordingly, it has been held that a proviso,
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ell as a saving clause, which is repugnant to the

;ing clause or purview, is void."

e above must be the true rule for the very nature

ings. It is the main subject that the legislative mind

n view in the act, contained in the enacting clause,

len, a proviso follows that is repugnant to the

iew, the legislature have done an idle thing. To

that the proviso that is repugnant to the purview

Id stand, would be to hold that the enacting clause

urview was void and that the real purpose of the

hould be stricken. In this case the fee had passed

le agreement when "accepted, ratified and con-

jd" by Congress. The contention of plaintiff is that

ee did not pass ; in other words, that as the proviso

repugnant to the enacting clause it, the enacting

56, was void. This reasoning reaches an absurdity,

the proviso limited the alienation for a term of

s it would have not been limited to the purview and

i well stand. We insist that if the contention of

itiff is correct; that the proviso wiped out the

it of the fee that had already been made, and it is

But we are of the opinion that the construction

ended for is a violently strained one; that if the

)er construction is given it, it can well stand with

enacting clause. Let us examine. In the first pro-

the language is: "provided, that Sarsarp-

and the Indians now residing on the Cohimbia

rvation shall elect within one year from the passage
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of this Act whether they will remain upon said reserva-

tion on the terms therein stipulated or remove to the

Colville reservation." How remain? On what terms?

On the terms therein stipulated. Where stipulated?

Clearly stipulated in the agreement that Congress had

just ratified in the enacting clause immediately preced-

ing this proviso. Xow we reach the second proviso,

which is:

''And provided further, that in case said Indians so
elect to remain on said Columbia reservation the Secre-
tary of the Interior shall cause the qiiantity of land
therein stipulated to he allowed them, to be selected in

as compact form as possible, the same when so selected

to be held for the exclusive use and occupation of said

Indians, and the remainder of said reservation to be
thereupon restored to the public domain, and shall be dis-

posed of to actual settlers only under the homestead
laws," etc.

It will be seen that the provisos continually refer back

to the enacting clause. "So elect to remain." That is

on the terms stipulated in the agreement. That is that

they should have 640 acres of land each "in the posses-

sion and ownership of which they should be guaranteed

and protected." Not the least hint of a desire on the

part of Congress to amend the agreement but, on tlie

contrary, a continual reference back to the agreement

that it was then '* accepting, ratifying and confirming."

If there is any language in the whole Act that can, by

any stretch of the imagination, tortured into an amend-

ment, it is the words that follow: "the same wiien

so selected to be held for the exclusive use and
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ition of said Indians." Any difl&culty in regard

latter expression will at once disappear when it

strued in connection with the words "separate

which were used in treaties where the fee passed

Indians, in the treaty with the Chippewa Indians

[e Superior, made September 30, 1854, and ratified

ry 10, 1855, and the other treaties found in 10

page 1165 and page 1172. Again, it is perfectly

and consistent with the enacting clause when a

s taken of the whole proviso and the idea taken

ccount that it is used in connection with a notice

intending settlers on all the balance of this reserv-

that was then about to be opened up and upon

they were notified that they could settle. They

notified that they could settle upon any part of

)rmer reservation except those tracts that had been

id for the individual Indians on the terms stpu-

in the agreement; that is that they were to be

nteed protection in the possession and ownership

i selected tracts, and the selected tracts were to

Id for the exclusive use and occupation of the in-

lal Indians. In other words, the Government said

ect by this proviso, to the intending settler: You

ittle on any of the land except the holdings of the

Qs, which have been surveyed and marked off for

do not deem it necessary to cite further authori-

3 support the proposition that a proviso that is re-
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pugnant to the enacting clause is void and the furtliei

proposition that a statute shall be construed so that, i]

possible, all parts shall stand. To support the conten-

tion of the plaintiff, some part of the Act must be de-

stroyed. And to sustain its contention other words must
be read into the Act. It will be necessary to read it:

'Ho be held by the United States," etc. There is much
more reason to read it: 'Ho be held by the Indians for

their exclusive use and occupation."

But suppose that it should be held that Allotment No.

7 is held by one of the ''other Indians" mentioned in

the agreement. Clearly neither of the provisos refer

to them. The learned judge in the Court below, in his

opinion, says: "It does not appear whether Allotment

No. 7 is held by one of the Sar-sarp-kin tribe or under

agreement with the people of Chief Moses." The

learned judge evidently meant to refer to the "other

Indians" instead of to the people of Chief Moses. It

is quite evident that Moses and his people were to go to

the Colville reservation, but that there might be others

on the reservation who had not been represented at the

conference but whose rights should be looked after, and

they were included in the term "other Indians now living

on the Columbia reservation." It will be seen that these

provisos refer only to Sar-carp-kin and his band, and

not to the other Indians. We can hardly suppose that

one should be given the fee and the other only a shadowy

right.
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spectfully submit that the action of the lower

ould be affirmed. >^

E. K. PENDERGAST, and

R. W. STARR,

Attorneys for Defendant in Error.














